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the Economy 


Cost of Living UP. Consumer Price Index for November, 1955, stood at 115 


This is a new high. November, 1954, this index stood at 114.6 
and has risen fractionally every month since then. 
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Labor Force DOWN. Although employment was about 3 million higher 


than in November a year ago, a slight decline from October 
was registered. In November, 1954, the civilian labor force 
stood at 64,624,000. In October, 1955, it had increased to 
67,292,000. In November, 1955, the total civilian labor force 
stood at 67,206,000. Unemployment in November, 1955, was 
3.6 per cent of the civilian labor force, 2,396,000. October 
, unemployment total was 2,131,000 and November a year ago 
it was much higher, 2,893,000. Those employed in agriculture 
in November, 1955, numbered 6,920,000. Temporary layoffs 
were considerably reduced to 86,000 in the same month. 
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Industrial UP. Reflecting continued strength in durable and nondurable 
goods and materials, the Federal Reserve Board industrial 
Production index was at a new high of 144 per cent of the 1947-1949 
average. Increases occurred in steel mill activities, auto and truck 
assemblies, furniture, and most types of producers’ equipment. 
Steel mills for the week ending December 10 were running at 
100.1 per cent of theoretical capacity; auto and truck assemblies 

for the same period reached a new high of 210,000. 
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Manufacturing UP. In November, average hourly earnings for factory workers 
was $1.93, 10 cents over a year ago. Weekly earnings rose to 

Wages and a new high of $79.52. The average workweek in durable goods 

Hours manufactured rose to 42 hours, the highest since December, 
1952. The average workweek for factory production workers 
was up slightly to 41.2 hours. Average weekly earnings in 
durable goods manufacturing at current prices stood at $86.10 
(November); in nondurable goods manufacturing, $69.77 (No- 
vember); in building construction, $98.01 (October); in retail 
trade, $59.31 (October). 
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Construction DOWN. Total new construction (seasonally adjusted) declined 
slightly between October and November. The high was reached 
in September of 1955, when total new construction stood at 
$42.4 billion (seasonally adjusted annual rates). This figure for 
November, 1955, is $41.6 billion. The number of private hous- 
ing units in November was at a seasonally adjusted annual rate 
of 1.2 million units. The value of contract awards for private 
residential building declined less than seasonally. 
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TOTAL NEW CONSTRUCTION 
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Gross UP. Current estimates by the Council of Economic Advisers 
of the gross national product are that it will reach a new high 

National of $391.5 billion (seasonally adjusted annual rate). Consumer 

Product expenditures accounted for much of the increase, although 
government purchases of goods and services for the third 
quarter were up slightly to $75.8 billion. The GNP has been 
cracking the high barrier each year for the last five. The 
GNP for 1951 stood at $328.2 billion; for 1952, $345.2 billion; 
for 1953, $364.5 billion; for 1954, $360.5 billion, 
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Stock UP. Stock prices in December hit a new high on both the 
Security and Exchange Commission and the Dow-Jones indexes, 
Prices thus recovering all ground lost following the President's illness. 
The latter part of the month, stimulus was given to the market 
by the proposed sale of stock in Ford Motor Company. 
INDEX, 1935-39 100 INDEX, 1935-39100 
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Consumer UP. Total consumer credit outstanding in October was $34,640 
million, of which automobile installment paper was $14,095 
Credit million. Installment credit extended for the month of October, 


1955, dropped somewhat to $3,051,000 and installment credit 
repaid for the same month stood at $2,787,000. 
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Personal UP. Increase in labor income accounted for most of the $1.5 
billion increase from September to October in personal income. 
income October estimate (seasonally adjusted annual rate) places total 


personal income at $309.6 billion. Disposable personal income 
rose about $4.5 billion (seasonally adjusted annual rate) be- 
tween the second and third quarters of this year. Consumption 
expenditures increased $5% billion and personal saving is at the 
rate of 5.8 per cent of disposable income—slightly less than 
the percentage obtained in the second quarter. 


National UP. National income rose by $4.5 billion (seasonally adjusted 
annual rate) between the second and third quarters. This 
Income increase was due largely to the increase in compensation of 


employees. Total national income for the first quarter of 1955 
equaled $311.4 billion. Total national income for the second 
quarter of 1955 equaled $320.7 billion. The total national income 
for the third quarter of 1955 is estimated at $325.2 billion. 
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The Developing Law 


Federal-State Jurisdictional Problems 


By JOHN TURNBULL 


S Alec L. Macfie notes in the preface to 

his excellent little volume, An Essay on 
Economy and Value: “The Oxford Diction- 
ary bluntly describes an essay as an attempt.” ’ 
The article at hand is an essay, an attempt 
to integrate the disciplines of economics and 
the law in the analysis of various issues 
involved in the regulation of labor relations 
by federal and state agencies. It is under- 
taken with the hope of illustrating the use- 
fulness of such an integrated approach in 
the study of social problems. This is es- 
sentially an essay in political economy, for 
while it is undertaken by one trained as 
an economist, the issues transcend eco- 
nomics per se. 


Nature and Dimensions 
of the Problem 


Briefly stated, the central problem of this 
essay is this: Where should the line of 
demarcation be drawn between federal and 
state spheres of control in the regulation of 
labor relations? An apparent answer is to 
suggest that the federal government regu- 
late interstate relations, and the state gov- 
ernments, intrastate relations. Since, however, 
“interstate” and “intrastate” are flexible 
terms capable of widely varying interpreta- 


tions, this answer is not particularly helpful. 
Additional exploration is necessary. 

Why is this jurisdictional problem of any 
consequence? It is of importance because 
its various dimensions are significant. These 
dimensions are as follows: 


(1) The economic dimension. The thread 
of the argument runs this way: Wages, 
other characteristics of labor supplies, and 
labor relations controls are, in the eyes of 
the entrepreneur, all factors involved in the 
cost of doing business. They affect re- 
source allocation and pricing. Federal and 
state labor relations laws may well be dif- 
ferent in their “liberality” or “restrictiveness” 
and therefore may have direct and indirect 
impacts upon resource allocation and pricing. 
Hence, differing jurisdictional lines may 
have differing economic impacts. 

(2) The social-cultural dimension. This 
involves essentially the public attitude 
toward the right of employees to organize 
and bargain collectively. It is important 
because it may modify—in one direction or 
another—purely economic considerations. 
For example, irrespective of where economic 
criteria suggest that jurisdictional lines be 
drawn, it may be socially desirable to in- 
crease the area of federal jurisdiction to 
promote more fully the right of employees 


1 Alec L. Macfie, An Essay on Economy and 
Value (London, Macmillan and Company, 1936), 
p. 1. 
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to organize (assuming, as has been generally 
true recently, that federal labor relations 
laws are more liberal than state laws). Or, 
under different circumstances, the opposite 
position may be desirable. Here is the first 
of several instances where the “political” 
tempers the economic. 


(3) The political-legal dimension. Two 
major issue are involved. The first is the 
states’ rights issue: whether, for political 
reasons, it is desirable to give the states a 
greater degree of control over labor rela- 
tions. A second issue, which also has oper- 
ating implications, is whether the Congress 
or the National Labor Relations Board 
should “determine” the Board’s jurisdic- 
tional limits; relevant here also is whether 
the Board’s jurisdiction should be defined 
“precisely” or broadly. 


(4) The operating dimension. Three major 
operating issues are involved. The first is 
the existence of a “no-man’s land,” arising 
out of incomplete federal-state jurisdictional 
coverage of labor relations. The situation 
is created in which neither governmental 
unit exercises jurisdiction. This has the 
effect of leaving some employers and unions 
with no regulatory framework within which 


to operate, and is a source of operational 
uncertainty. Second, with respect to dis- 
pute settlement, the contention is frequently 
made that the states, by virtue of their being 
“closer to the situation,” are in a _ better 
position to help the parties resolve their dis- 
pute than is the federal government. Thus, 
irrespective of the way jurisdictional lines 
may otherwise be drawn, it has been suggested 
that the states be given broader dispute 
settlement powers. Third, an operational 
problem is created by the dual federal-state 
system for companies operating in several 
states and for international unions with 
locals similarly situated. Other things be- 
ing equal, wider federal control tends to 
simplify the operational labor relations 
problems of enterprises and unions, since it 
makes for a more common set of rules and 
less state diversity and multiplicity. (As 
will be shown later, other things do not tend 
to be equal, and one party, at least, appears 
to prefer multiplicity and some inconven- 
ience because of offsetting advantages.) 


Each of these problem areas will be an- 
alyzed in greater detail below after a short 
history of the development of labor relations 
regulations.” 


Development 
of Labor Relations Controls 


Two types of labor relations controls— 
and attendant jurisdictional problems—-are 
pertinent here. The first is the location of 
the line to be drawn as to businesses over 
which the NLRB will exercise jurisdiction. 
“The second line separates, in the case of 
interstate businesses, those phases of their 
labor relations which are subject to exclu- 
sive federal authority from those phases 
subject to regulation by the states.”* This 
article is concerned essentially with the first 
of these two types of controls, and with the 
jurisdictional problems involved therein. 
This choice is dictated for two reasons: 
First, it is in this area that the economist 
qua economist can more usefully contribute, 
since the other area poses essentially lega- 
listic and operational problems. Second, a 
resolution of the jurisdictional problems in 
this area should go a long way in helping 
resolve issues in the second area. The Cox- 


2? For comments on various of the problem 
areas noted above, see the articles in Proceed- 
ings of the New York University Seventh An- 
nual Conference on Labor (1954). 

* See Archibald Cox and Marshall J. Seidman, 
‘‘Federalism and Labor Relations,’’ 64 Harvard 
Law Review 245 (December, 1950). For a dif- 


ferent classification, which breaks down labor 
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relations controls into general collective bar- 
gaining legislative controls, and specialized con- 
trols derived from the constitutional police 
powers of the states, common law, and so on, 
see Sylvester Petro, “State Jurisdiction to Regu- 
late Violent Picketing,’’ 3 Labor Law Journal 3, 
74 (January, 1952). 
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121 (December, 


Seidman article (cited at footnote 3) ad- 
dresses itself in detail to the second line, 
and can be pursued with profit thereon. 
This writer would concur with the Cox- 
Seidman position of a “large area of exclu- 
sive federal authority,” for this squares with 


our general position." 


The problem as it exists today dates es- 
sentially from 1935, with the passage of the 
National Labor Relations Act (Wagner- 
Connery, or more commonly, Wagner Act). 
Early in the administration of this act there 
developed the problem of cooperation with 
state agencies charged with the responsi- 
bility of administering relevant state labor 
relations laws. Excerpts from the Annual 
Reports of the NLRB indicate the nature of 
this problem and of attempts made at 
solving it.® 


The 1937 Annuai Report showed that the 
3oard was in a cooperative mood regarding 
jurisdictional relations with the various states 
that had passed labor laws during the two 
years following passage of the Wagner Act. 
It was the Board’s desire to achieve “uni- 
formity of legal principles and administra- 
tive policies,” which it intended to accomplish 
“by means of conferences with the various 
state boards, and by an interchange of in- 
formation.” * In 1937-1938 the Board stated 
it had been able to “achieve satisfactory 
working arrangements with all of the state 
boards or their agents,” with a “minimum of 
misunderstanding,” and that, moreover, the 
Board was not “jealous of its jurisdiction” 
but stood ready to “cooperate with any new 
State boards to the same extent as it has 
with boards already created.” * 


There are several important reasons for 
the development of this pattern of coopera- 
tive relationships between the national Board 
and the state boards in this earlier period.* 
In the early years of its operation, the juris- 
diction of the NLRB was severely circum- 
scribed by existing beliefs about the limited 
extent of federal power under the commerce 


‘ But see the reasoning of Charles D. Preston, 
‘Federal ‘Pre-emption’ in Labor Relations—A 
Reply to Professor Cox,”’ 36 Chicago Bar Record 
1954). (While this reply is di- 
rected to a different article by Cox than that 
cited above, the remarks are relevant.) 

5 The Annual Reports (so termed hereinafter 
in this report) of the NLRB are published by 
the United States Government Printing Office, 
1938 to date, and are a valuable source of 
information on jurisdictional issues. 

® Second Annual Report, p. 2. 

7 Third Annual Report, p. 3. 

5 I am indebted to Frank M. Kleiler for point- 
ing this out to me and for supplying the in- 
formation contained in this paragraph. 
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clause of the Constitution, beliefs that were 
temporarily confirmed in the Carter Coal 


decision in 1936. During these early years 
the NLRB was preoccupied with “proving” 
that major industries were in interstate 
commerce; it had little time to worry about 
“local situations.”* Hence the NLRB was 
probably in no position to be other than “co- 
operative” with state boards, that is, there 
was little pragmatic basis for jurisdictional 
conflict. Toward the end of the 1930's, 
after a series of Supreme Court decisions 
on the constitutionality of the NLRA and 
other legislation, the Board cautiously began 
to explore the limits of its jurisdiction.” By 
the middle of the 1940’s it became clear that 
the Board’s jurisdiction was extremely ex- 
tensive, and that limitations on the exercise 
of this jurisdiction would be a matter of 
Board policy rather than of legal deliberations 


The first sign of jurisdictional conflict 
appeared in the Fourth Annual Report, in 
the Consolidated Edison case," where it was 
indicated that concurrent jurisdiction could 
not exist in the field of labor law. The 
Board cited the Supreme Court ruling “that 
the passage by the State of New York of 
legislation similar to the National Labor 
Relations Act did not override the paramount 
federal power as exercised in the Act.” ” 


In the period 1940-1947 there is little 
further mention of jurisdictional conflicts 
In large measure this may be traced to war- 
time controls imposed upon the economy 
and upon the increasingly favorable attitude 
of the courts toward wide Board jurisdic- 
tion. With the passage of the Labor Man- 
agement Relations Act of 1947, a new issue 
was introduced via Section 10(a) under 
which jurisdiction could be ceded to the 
states under specified conditions. In the 
Thirteenth Annual Report the Board stated 
it had delegated power to the general 
counsel in initial negotiations to reach agree- 
ment with states regarding cession of juris- 
diction as allowed under Section 10(a). The 
general counsel found it impossible, how- 


*See Carier v. Carter Coal Company et al., 
298 U. S. 238, 56 S. Ct. 855 (1936). 

” For an account of developments in this pe- 
riod see Robert L. Stern, ‘““‘The Commerce 
Clause and the National Economy,” 59 Harvard 
Law Review 645 (May, 1946), and 59 Harvard 
Law Review 883 (July. 1946). See also Jerome 
Ackerman, “Tne Problem of Jurisdiction of 
Nationai and State Labor Relations Boards,"’ 
2 Industrial and Labor Relations Review 360 
(April, 1949). 

1 Consolidated Edison Company v. NLRB, 1 
LABOR CASES { 17,038, 305 U. S. 197 (1938). 

2% Fourth Annual Report, p. 113. 
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ever, to reach such agreements “because of 
variances between the State Acts and the 
national Act.” * 


The LMRA additionally concerned itself 
with the problem of jurisdiction in a number 
of other ways. First, the term “employer” 
was redefined so as to exclude wholly 
owned government corporations, Federal 
Reserve banks, and certain categories of 
hospitals. Second, the legislative history of 
Section 8(b) of the act leaves the distinct 
impression that the Congress was interested 
in extending Board jurisdiction to, for ex- 
ample, the building trades. Third, the legis- 
lative history of the act also suggests that 
the Congress was interested in certain cate- 
gories of trade or other types of establish- 
ments beyond the scope of the then-existing 
boundary of Board operations.” 


From 1935 to the fall of 1950 the Board 
staked out the areas over which it would 
exercise jurisdiction essentially upon a case- 
by-case basis. This was true even after the 
redefinitions set down in the LMRA. The 
courts had gradually come to the point of 
view, as noted earlier, that “the Board’s 
authority over representation questions and 
unfair labor practices ‘affecting’ interstate 
commerce (except on airlines and railroads 
and in agriculture) is as broad as the Fed- 
eral power to regulate labor-management 
relations.” “ The Board, however, had long 
taken the position that it would better ef- 
fectuate the purposes of the act “not to 


exercise its jurisdiction to the fullest extent ~ 


possible under the authority delegated to it 
by Congress, but to limit that exercise to 
enterprises whose operations have, or at 
which labor disputes would have, a pro- 
nounced impact upon the flow of interstate 


commerce.” * 


Two difficulties arose from this method 
of Board operation. The first was that of 
uncertainty: Business enterprises and labor 
organizations could never be sure, in mar- 
ginal cases, whether the Board would or 


Second, and 
influenced by the construction of the LMRA, 


would not assume jur‘sdiction. 


were the instances in which the Board 
would not assume jurisdiction, in which the 
states were precluded from exercising juris- 
diction, and hence in which a “no-man’s 
land” developed.” 


The first of these difficulties was resolved 
operationally—in one respect at least—in 
1950 when the Board, in a series of unani- 
mous decisions, spelled out nine general 
standards for determining jurisdiction in the 
48 states.“ These standards were based 
upon two specifications: industry types and 
dollar aggregates. In the first instance the 
Board excluded or included industries such 
as the hotel industry or the building and 
construction industry respectively on the 
basis of economic and Congressional con- 
siderations. The dollar criterion set up 
minimal inflow or outflow limits: If the 
enterprise in question did not have an an- 
nual business volume coming up to the 
limits, the Board generally would not exer- 
cisé jurisdiction. In another respect—or at 
least according to some critics—the prob- 
lem was only “resolved” temporarily. For 
example, if the Board were allowed to define 
such standards, what would prevent a later 
Board (of a different mind) from radically 
altering such standards. This is precisely 
what happened when, in July, 1954, a dif- 
ferently composed Board did alter signifi- 
cantly the previous standards. The net 
effect of the 1954 changes was to contract 
the area over which the Board would exer- 
cise jurisdiction.” These problems of where 
the “line is to be drawn” and who should 
draw it are the principal issues to which 
subsequent sections of this essay are devoted. 


If various parties have not been satisfied 
with where the Board has drawn the line, it 
can at least be said that there is a line, and 
business enterprises and labor organizations 
have some idea as to whether the Board will 


(Continued on page 54) 


13 Thirteenth Annual Report, p. 18. 


“For various examples see National Labor 


Relations Board, Legislative History of the 
Labor Management Relations Act, 1947 (Wash- 
ington, United States Government Printing 
Office, 1948), particularly the Topical Index, 
Volume I, under such headings as ‘‘Employers,”’ 
“Secondary Boycotts and Strikes,’’ and so on. 

%8 As cited in Fifteenth Annual Report, p. 5. 

18 Sixteenth Annual Report, p. 15. 

1 The literature on this problem is volumin- 
ous. For source materials other than those 
cited herein see National Labor Relations Board 
Library, Bibliography of the Labor Manage- 
ment Relations Act, Lists No. 1, 2, 3 (Wash- 


ington, National Labor Relations Board, 1948, 
and subsequent years). 

18 See Sixteenth Annual Report, pp. 15-39, par- 
ticularly p. 16, for details on these standards. 

1% See primarily: Breeding Transfer Company, 
110 NLRB, No. 64, for a basic discussion of the 
underlying and divergent philosophies of the 
changes. See particularly the quite divergent— 
and bitingly stated—views of Guy Farmer, 
Philip Ray Rodgers and Albert C. Beeson on 
the one hand and Abe Murdock and Ivar H. 
Peterson on the other (though Members Mur- 
dock and Peterson are by no means unanimous 
in their dissent). For an outline of the new 
standards see NLRB Press Release (R-445), July 


1, 1954. 
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The Right-to-Work Law Case 


By MAURICE C. BENEWITZ 


The author, who is an assistant professor of economics at the City College of New 
York, says that there are ‘‘real’’ reasons and ‘‘good"’ arguments for a stand 
in a controversy, for example, a controversy about the existence of unionism. 
Some reasons have empirical validity; others are moral and ethical in nature 
and cannot be tested. Both are being used for and against right-to-work laws. 
A social scientist serves a useful purpose in pointing out which arguments can 
be tested empirically and which cannot be tested by any empirical standard 


Ae and opponents of social 
legislation and other types of social 
change have often chosen to advance “good” 
arguments rather than the “real” arguments 
impelling them to action. This is especially 
true if the situation is political and if the 
good arguments have greater emotional con- 
tent or social acceptability than the real 
ones. In addition, arguments used may be 
classified as to the possibility of empirically 
testing their validity. There is no exact 
correspondence between these categories, but 
it is likely to be true that the good argu- 
ments are untestable, although many of the 
real arguments will also lie outside the 
realm of statistical verification. It is an un- 
happy commentary on the methods of com- 
munal change that so often the testable and 
verifiable propositions advanced are sub- 
sidiary and do not provide the basic case 
of the advocates in controversy. 


Advocates and opponents of state “right- 
to-work” acts provide an interesting example 
of such argumentation. Both sides, as will 


be seen in the following discussion, have 
subordinated factual presentations to emo- 
tional arguments. 

The right-to-work laws, as persons in- 
terested in labor legislation know, are usually 
simple in structure and in purpose. They 
prohibit the institution of union security by 
declaring that no person shall be denied the 
right to work due to membership or non- 
membership in a labor organization. Al- 
though these provisions are more stringent 
than those in the Taft-Hartley Act, which 
allows the union shop, the state acts, never- 
theless, apply to industries engaged in inter- 
state as well as intrastate commerce. This 
is possible because, in Section 14(b) of the 
Taft-Hartley Act, Congress specifically pro- 
vided that any state regulation of union 
security more stringent than that contained 
in the federal act should be controlling.’ 
The constitutionality of these state acts and 
the ability of state agencies to use the grant 
of power in Section 14(b) were upheld by 
the United States Supreme Court in 1949 in 


161 Stat. 151 (1947), 29 USC Sec. 164(b) (1952), 
amending 49 Stat. 457 (1935). 
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the Lincoln-Federal Labor Union and Algoma they contribute to an orderly social evalua- 
Plywood cases.’ tion; as will be seen, both sides have ap- 

The first state laws were enacted in 1944 pealed to emotion and prejudice. 
and 18 such acts and/or constitutional 
amendments are now in existence in southern, . 
southwestern and midwestern states. More- Basic Issue 
over, the controversy has not disappeared, What is basically at stake in the right-to- 
as court dockets, newspaper articles and work controversy is the existence of union- 
articles in the learned journals will attest. ism as such. Although the state laws do 
At least ten legislatures considered right-to- not outlaw unions, their intent is to weaken 
work bills which were not enacted in 1955; or destroy them. 
and at least six legislatures defeated such Though those groups which champion the 
bills in 1955. right-to-work acts usually deny this intent, 

In other articles this author has examined most impartial observers believe it to be 
the legislative, judicial and enforcement his- present. 
acts and the validity Professor Frederic Meyers of the Uni- 
ed ere versity of Texas, in evaluating his state’s 
against them, us article will examine the law, recently wrote: 

real” reasons why proponents have sup- 
ported right-to-work legislation and why the It can reasonably be supposed that the 
unions and their supporters have opposed it. Proponents of right-to-work laws hope by 
Then the “good” arguments which were their enactment to make unions more in- 
used and the testable hypotheses set forth ehh slow down or bs hw ae at 
by both sides of the argument will be ex- which unions are organized, and to destroy 

amined. This paper is, then, a study of 
social argumentation using the right-to-work Secretary of Labor James P. Mitchell 
laws as a case study. It will examine the contended that by restricting union security, 
use of fact and theology, broadly defined, in these acts “undermine the basic strength of 
community decision-making. labor organizations.”* Edwin A. Lahey re- 

The primary purpose of this examination Ported in the Detroit Free F ress that while 
is not to evaluate either the legislation or the “author or supporter of a ‘right-to-work 
the relative strengths of the two positions law may be motivated by a desire to break 
but, rather, to evaluate the way in which Unions through the prohibition of union 

this problem has been presented to the shop agreements . . . he will almost always 
community. Nevertheless, my views should emphasize the moral freedom of a worker 

be known so that this examination can be © refuse to join a union. 
evaluated in light of them. In brief, then, I The unions have often charged that de- 
believe that these right-to-work laws are _ struction of their movement is the aim of 
bad legislation, difficult to enforce, interfer- these laws. The CIO, in its handbook ex- 
ing with collective bargaining and violative amining this type of legislation, charged 
of rights which are guaranteed to workers that the right-to-work laws are intended to 
in federal legislation.’ In addition, I believe “suppress and prevent unionization, in order 
that of the two sets of arguments set forth to keep wages low.”* Similarly, the AFL 
below, those against the right-to-work acts contended that these laws “are designed for 
fare better in any empirical test. This does only one purpose—to weaken labor unions 
not mean that all the arguments against and to lower standards of wages and work- 
such legislation seem valid to me or that ing conditions.” ” 

2 Lincoln Federal Labor Union v. North- * See my discussion of the Peigts case, espe- 
western Iron and Metal Company, 16 LABOR cially, in 6 Labor Law Journal 742. 

CasEs { 64,898, 335 U. S. 525 (1949), upholds * “Effects of ‘Right-to-Work’ Laws: A Study 
the constitutionality of the Nebraska and North of the Texas Act,"’ 9 Industrial and Labor Rela- 
Carolina acts. tions Review 78 (October, 1955). 

Algoma Plywood and Veneer Company v. 7 United States Department of Labor, Release 
WERB, 16 Labor CASES { 65,013, 336 U. S. 301 889, Address Before the Sixteenth Convention of 
(1949), allows states with appropriate laws to the Congress of Industrial Organizations (De- 
regulate union security agreements without cember 7, 1954). 
cession agreements with the NLRB. *’ February 23, 1954, p. 40. 

335 LRR 343. *The Case Against “Right to Work’ Laws 

*M. C. Benewitz, ‘‘Nature and Effect of State (Washington, 1954), pp. 23-24. 

Right-to-Work Laws,"' 1 Wayne Law Review ” The Right to Wreck! (Washington, 1954), 
165 (Summer, 1955); ‘Recent Right-to-Work p. 6. 
Decisions: A Challenge,’’ 6 Labor Law Journal 
741 (November, 1955). 
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Most advocates of the right-to-work laws 
deny that they desire to abolish unionism. 
W. R. Brown, research director of the Mis- 
souri State Chamber of Commerce, a pro- 
ponent of such state legislation, has stated: 
“That right-to-work laws do not destroy 
unions or hamper collective bargaining is 
shown by the experience of the right-to- 
work states.”" (I have noted elsewhere 
that Brown here confuses the intent and 
the actual effect of the legislation.) H. C. 
Rhodes, mayor of Pelahatchie, Mississippi, 
on the other hand, was more forthright. In 
urging a Connecticut company to move to 
his town he wrote: “No one will tell you 
whom you must employ and all detrimental 
State laws for industrial operations have 
been repealed. The closed shop has just been 
outlawed in Mississippi.” (Italics supplied.) 


There are many reasons for the opposi- 
tion to unionism common to sponsors of 
right-to-work legislation. Professor John 
M. Kuhlman attributes much to paternalism 
and to a social climate which “militates 
against unionism.” ™ Another reason given 
is the desire to attract industry to the states 
enacting such legislation. But hardly ever 
is the basic aversion to unionism as such 
mentioned by the proponents of these acts. 
The surface argument is limited to the de- 
sirability—or lack of desirability—of union 
security arrangements. 


The reasons for this circumspect attitude 
are twofold. In the first place, the encour- 
agement of unionism is a part of our nation’s 
legal and social climate. Both the Wagner 
Act and the Taft-Hartley Act are predicated 
upon the assumption that workers ought to 
be able to join unions of their own choosing. 
Outright opposition to unionism would, 
therefore, run counter to widespread com- 
munity attitudes. Furthermore, more can be 
achieved by indirection than by a frontal 
assault on a movement representing 17 mil- 
lion working people. 


But because both sides in this controversy 
are aware that more than union security is 
at stake, neither is willing to rely on argu- 
ments which demonstrate favorable or un- 
favorable effects of the restriction of union 
security alone. If no more were involved, 
we might expect to find empirically testable 
statements concerning the reduction (or 

" “State Experience in Defending the Right 
to Work,"’ Commercial and Financial Chronicle 
(May 13, 1954), p. 18. 

12 Reproduced in hand book cited at footnote 
9, at p. 60. 

13 ‘*Right-to-Work Laws: The Virginia Ex- 
perience,” 6 Labor Law Journal 454 (July, 
1955). 
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lack of it) in strikes and grievance filings; 
the movement (or lack of it) of industry to 
states enacting right-to-work laws; the effect 
(if any) on wages of stich legislation; and 
no more. While such arguments are pre- 
sented, as will be shown below, major re- 
liance is placed upon moral and ethical 
propositions which are beyond the reach 
of the social scientist endeavoring to estab- 
lish the truth or falsity of the argument. 
As Edwin A. Lahey has noted in the Detroit 
Free Press: “In presenting their case, the 
proponent and opponent of ‘right-to-work’ 
laws rather humanly submerge their practi- 
cal motives and emphasize the moral argu- 
ment.” "* These “good” arguments must 
now be examined. 


““Good"’ Arguments 


The principal moral argument in favor of 
right-to-work legislation made by chambers 
of commerce and employer organizations 
which are its chief proponents is that, as 
Cecil B. De Mille put it: 

“There are fundamental rights of man 
that were not given by birth of any docu- 
ment. But they are imbedded in the Con- 
stitution as surely as they are implanted in 
the hearts of man.” 


Mr. De Mille goes on to say that among 
these fundamental rights is the right to 
work.” As Professor Kuhlman has noted, 
this is a return to the idea_of natural law 
standing above man-made legislation.” 


Similar expressions may be found through- 
out the literature advocating right-to-work 
legislation. Edward Weilepp, writing in the 
Kansas Construction Magazine, contended: 


“It is time that the people of Kansas and 
the nation, labor, farmer, businessman, real- 
ized that the principle of right-to-work is 
not an economic issue but a moral one.” ” 


The Missouri State Chamber of Com- 
merce has issued a statement that “The 
Right to Work, regardless of labor organi- 
zation membership is a fundamental right of 
persons living in a free society. Our endowed 
rights of life, liberty, and the pursuit of hap- 
piness mean that we must have a right to 
maintain ourselves by working at a chosen 
occupation for which we are qualified and 


™ Cited at footnote 8, at p. 40. 

Owns Your Right to Work,’ USA 
(January, 1953), pp. 8-9. 

% Work cited at footnote 13, at p. 456. 

“ “The Principle of the Right-to-Work Is Not 
an Economic Issue, It Is a Moral One,’’ Kansas 
Construction Magazine (July, 1954). 
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for which there is a demand. This is basic 
to our Free Enterprise System.” “ 


One final example of this school of thought 
may be found in the North Dakota statute, 
which is among the shortest of the state 
enactments in this area. The North Dakota 
act begins: “No person shall be deprived 
of life, liberty or property without due 
process of law. The right of persons to 
work shall not be denied or abridged .. . .”” 


A second line of argument favorable to 
right-to-work laws which is essentially moral 
and untestable in character is what may be 
called the “selling-the-union-on-the-free- 
market” approach. Governor Gordon Per- 
sons, upon signing the Alabama act, wrote: 


“In my opinion, all of our labor unions 
will be far stronger and the members in 
them will have a far greater interest and 
respect in their organization if membership 
can be shown to be desirable and they are 
not forced to join. 


“Because I believe in free labor and free 
enterprise, I am today signing the ‘right-to- 
work’ bill.” ” 

Robert A. Nelson, assistant attorney gen- 
eral of Nebraska, in testifying before the 
United States Senate Committee on Labor 
and Public Welfare, also stressed this point. 
He told the committee: 


“A better relationship has developed be- 
tween the union and. its members. Union 
membership is now obtained by persuasion 
rather than coercion. This is the American 
Way. . Now the individual members 
must be satisfied with the action of the 
union or they are free to sever their mem- 
bership.” 

Professor Leo Wolman, in a 1954 address, 
implied the same principle that unions should 
sell their services on a free market. He cited 
governmental aid, including the sanctioning 
of union security agreements, as a major 
factor in explaining recent growth of Ameri- 
can unions. The acquisition of these mem- 
bers by unions, he contended, “was a sheer 
gratuity granted to them by the government 
of the United States.”” While Professor 
Wolman did not use the words, this seems 
to be a call for a return to the free market. 


The use of moral arguments does not rest 
exclusively with proponents of right-to-work 
legislation. In their opposition to such laws, 
unions and other opponents of these acts 
have relied heavily upon moral and ethical 
appeals. (Before proceeding to elucidate 
this point, one proposition should be clearly 
stated, however. The fact that many op- 
ponents of these laws are clergymen—Cath- 
olic “labor” priests have been especially 
active in this area—must not be taken to 
mean that all of the arguments of these men 
would be included in the category of “good” 
arguments by this writer. Fathers Leo 
Brown, Jerome Toner, George Lucy and 
others are distinguished scholars of labor 
affairs whose analyses must be treated with 
respect by any student of American labor. 
When these men choose to argue on the 
grounds of morality, however, it appears to 
this writer to be fair to subject their propo- 
sitions to the same analysis applied to any 
other moral argument.) 


As A. J. Hayes, president of the Interna- 
tional Association of Machinists, explained, 
because advocates of right-to-work legisla- 
tion believe union security agreements “con- 
stitute an interference with man’s God-given 
‘right’ to work,” the IAM “invited three 
eminent and respected clergymen of differ- 
ent faiths to weigh the moral values of these 
so-called ‘right-to-work’ laws.” * 

Father William J. Kelley, a distinguished 
labor scholar, writing in this IAM sympo- 
sium, made clear the moral nature of his 
argument. He wrote: 

“I wish to state my position regarding 
these laws and in so doing I am writing as 
a moralist and ask the reader to regard me 
as an advocate of justice and charity for the 
employer, employee, and the public.” ™ 


Father Kelley argued that freeing men of 
the requirement to join a union “ignores 
man’s social responsibility.” * He held that 
“these right-to-work laws take away from 
man a necessary means to achieve and pro- 
tect his God-given right of association.” ™ 


Rabbi Israel Goldstein, a former member 
of the National Labor Relations Board, 
offers the view of a Jewish theologian in the 
IAM pamphlet: “Recognizing the role of 


‘Effective Citizenship Series on State Legis- 
lative Issues, The Right to Work’’ (August 24, 
1954), p. 1. 

1% North Dakota Revised Code of 1943 (1949 
Supp.), Sec. 34-0114. 

2 Statement distributed in leaflet form by the 
Missouri State Chamber of Commerce. 

21 Quoted in work cited at footnote 11. 

2 ‘‘Right-to-Work Laws and Fundamental 
Freedoms,’’ Address delivered at the Annual 


12 


Meeting of the Missouri State Chamber of Com- 
merce, December 9, 1954. 

2 “Right-to-Work”’ Laws, Three Moral Stud- 
ies, International Association of Machinists 
(Washington, D. C., 1955) p. iv. 

*% Work cited at footnote 23, at p. 17. 

2% Work cited at footnote 23, at p. 18. 

** Work cited at footnote 23, at p. 22. 
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the trade union movement in working for a 
freer and better world for the worker as 
well as the rest of the community, spiritual 
leaders cannot remain quiet in the face of 
legislation which seeks to destroy this force 
for good.” Union security arrangements, he 
continued, “are based on the just and moral 
principle that those who enjoy the benefits 
and advantages resulting from a trade union 
contract shall also be required to assume 
the responsibilities involved.” Right-to-work 
laws prohibiting union security, in Rabbi 
Goldstein's view, are “harmful to the economy 
and harmful to a sense of morality and 
justice.” 

Dr. Walter G. Muelder, dean of the Boston 
University School of Theology, presented 
the view of a protestant clergyman in the 
IAM symposium. He concluded that “ ‘right- 
to-work’ laws are a virtual conspiracy of the 
crafty, the ignorant, or the misguided to 
subvert industrial peace, exploit men’s need 
to work, and deluge the community with 
industrial irresponsibility.” ” 


If these views represent the “ecclesiasti- 
cal” school of moral arguments against the 
right-to-work laws, the unions have a “lay” 
set of moral arguments, as well. Basically, 
these views hold that workers who share 
in the benefits of unionism, such as higher 
wages, shorter hours, grievance machinery, 
and so on, should be prepared to share the 
cost of obtaining these benefits. This is the 
argument against the “free rider” which 
may be found in the current literature of 
the CIO,” the AFL™ and other union sources. 
A parallel argument is that the union shop 
represents democracy in action. If a major- 
ity of workers desire a union security ar- 
rangement, all workers in the shop should 
be prepared to submit to the wishes of the 
majority.” 

As Professor Leo Wolman has pointed 
out, the “free rider” argument and govern- 
mental grants of exclusive bargaining rights 
to a union assume that unions are the 
“source of all economic benefits accruing to 
employees in the bargaining unit.”™ Thus, 
Professor Wolman, who, as we have seen, is 
not loath to engage in moral argument him- 


self, notes a flaw in the arguments of the 
right-to-work law opponents. 

Now, in citing these arguments at length, 
I do not wish to convey the belief that they 
necessarily lack validity. Often, indeed, 
society must make value judgments on non- 
testable moral grounds such as those pro- 
posed by friends and foes of the right-to-work 
laws. But we should note that neither the 
proponents nor the opponents of right-to- 
work legislation have offered any proposi- 
tions in these arguments whose truth or 
falsity can be demonstrated by reference to 
fact. With all due respect to the religious 
men whose arguments were presented above, 
this writer would contend that these moral 
and spiritual precepts are not subject to test 
by the laws of statistical probability. It is 
also obvious that the natural laws cited by 
Mr. De Mille and the State of North Dakota 
are also safely outside the realm of the 
multiple regression. Why have the parties 
resorted to these arguments? As earlier 
noted, the writer believes this has occurred 
because the issue is too important to be en- 
trusted to facts and logical reasoning. 


Possible Verifiable Hypotheses 


Again without attempting to evaluate the 
validity of the arguments (which have often 
been examined in the literature by this 
writer and many labor scholars), a listing 
of the pro and con positions on right-to- 
work laws which could be tested would be 
of value. If the problem involved in this 
controversy were only the existence of the 
union shop rather than the existence of 
unionism itself, we might expect to find 
greater reliance on the arguments listed 
below. 

(1) Do right-to-work laws present diffi- 
culties for interstate companies operating in 
some states with such legislation and in 
some states without it? ™ 

(2) Do right-to-work laws attract indus- 
try to states enacting them? Many persons 
argue that industry is attracted by the pas- 
sage of such laws.” On the other hand, 
unions and some independent observers have 


27 Work cited at footnote 23, at pp. 31-32. 

28 Work cited at footnote 23, at p. 37. 

2” Work cited at footnote 23, at p. 55. 

*® Work cited at footnote 9, at p. 73. 

%1 Work cited at footnote 10, at pp. 8-9. 

32 See footnotes 9 and 10. 

*% Work cited at footnote 22, at p. 4. 

% See Alfred M. Landon’'s speech as quoted in 
The International Laundry Worker (March, 
1955), p. 3; Note: ‘‘The Case for Uniform 
Union-Security Regulation,’’ 28 Indiana Law 
Journal 355, 359. 
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% See work cited at footnote 11, at p. 18; 
statement of Governor James Byrnes of South 
Carolina, quoted by Archibald Cox, ‘‘Federalism 
in the Law of Labor Relations,’ 67 Harvard 
Law Review 1303; Missouri State Chamber of 
Commerce, Research Report No. 22, October 29, 
1953, pp. 20 and following; Missouri State 
Chamber of Commerce, Research Report No. 25, 
March 18, 1954, pp. 1-2. 
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questioned whether this occurred, using both 
theoretical argument and empirical investi- 
gation to support their position.” 

(3) Do right-to-work laws hinder union 
growth or affect wage rates adversely? 
W. R. Brown and other chamber of com- 
merce experts deny that the laws do either; ™ 
some observers feel that such effects may 
have been felt in some industries or areas, 
but not widely;* unions and some other 
observers contend that these effects are the 
main objects of the legislation and some 
union sources believe that these ends have 
been accomplished.” 

(4) Do right-to-work laws reduce indus- 
trial strife—strikes, grievance filings, etc. 
—or do they increase it? Do they aid or 
hinder collective bargaining? “ 

(5) Do right-to-work laws protect workers 
from abuses which could not otherwise be 
controlled? “ 

(6) Are union security bans enforceable? 
Will the results obtained by banned union 
security agreements be sought and obtained 
in some other way? What effect will this 
have on industrial relations? “ 

These propositions could be put to the 
empirical test of correspondence with actual 
behavior in the community; or, at least, a 
test could be devised if better data on mat- 
ters such as wages were available. There- 
fore, these arguments differ basically from 
the “good” arguments earlier examined; the 
moral arguments could not be tested. 

If the proponents and opponents of right- 
to-work laws were to rest their case on 
testable hypotheses such as those listed 
above, presumably the legislation could be 
accepted or rejected on the basis of where 
the preponderance of the evidence lay. Even 
in this case, the choice could not be com- 
pletely clear-cut. Investigations of the test- 
able statements made in this controversy 
have shown that some of the facts favor 


proponents of these laws and some favor 
their opponents. However, most of the evi- 
dence seems to this writer to favor the case 
against the right-to-work statutes. 


Conclusion 


In any case, neither party has 
simple the solution of the problems posed 
by right-to-work legislation. Because the 
issue is so vital and so much deeper than 
the surface question of whether union se- 
curity agreements should be allowed, both 
sides in the controversy have injected moral 
and ethical questions which cannot be 
tested by any empirical standard. In 
making a decision, society must under- 
take to unravel philosophical questions 
which are impervious to demonstrable, fact- 
ual solution. While each of us and the com- 
munity as a whole must make a cholce in 
such a situation, complete satisfaction with 
the position chosen will usually elude us. 


What can be done about it? Nothing can 
prevent parties to public controversy from 
fighting battles on several levels of signifi- 
cance at once, especially since so many 
basic issues are closely related to others 
of lesser importance. Since this is so, and 
since the ultimate decision will be made in 
the political arena, we may expect the use 
of any type of argument calculated to gain 
support. Sincere men of moral and ethical 
persuasion, moreover, will certainly feel that 
their ethical positions should be considered 
when a decision is reached. 

The social scientist can serve a useful pur- 
pose in this arena, nonetheless. He can 
make clear which arguments have empirical 
validity, which ones clearly do not, and 
which cannot be tested empirically at all. 
This is a valuable service even though at 
times our piccolos will sound sadly muted 
amid the surrounding brass band! 


[The End] 


made 
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Some Concepts 


Concerning Grievance Procedure 


By M. S. RYDER 


Does bargaining end when the contract is signed? Logical reasons are given for 
holding that grievance handling is a part in the broader area of a bargaining 
process which eventually erects a body of substantive shop practices accepted 
by both management and union. This article tells how grievances point to con- 
tract weaknesses which will be strong issues in the next contract bargaining 


session between the employer and the union. 


The author, associate professor 


of industrial relations at the University of Michigan, questions management's 
wisdom in failing to use grievance procedure itself, if the occasion arises 


HE contractual grievance procedure writ- 

ten into the labor agreement is the 
structural administrative device for the gov- 
erning of the plant’s employee relations. 
The continuing resort by managements and 
unions to the grievance procedure for affirm- 
ative decision-making during the course of the 
labor agreement creates an ever-growing 
group of substantive employment practices, 
shop rule making, and patterns for rule 
making, and is the means of giving dynamic 
fullness to the process of collective bar- 
gaining. 

The grievance procedure’s importance 
stems largely from the effect it has on 
plant community life. From in-plant dis- 
putes, livable compromises and adjustments 
of legislative quality are worked out which 
have an important effect on the government 
of the enterprise. 

When viewed in stabilized collective bar- 
gaining relationships, the grievance proce- 
dure reveals a dimensional character. It 
has depth; it projects inward the surface 
terms and conditions inscribed in the labor 
agreement; its invocation helps to give sub- 
stance to the basic agreement in terms of 
the plant practices it confirms or creatively 
shapes. 

There is no attempt here to advocate the 
use of the. grievance procedure for basic 
agreement making. Rather, the purpose is 
to describe certain collective bargaining 
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phenomena implicit in the grievance proce- 
dure. Some grievance settlements have a 
creative impact on plant substantive prac- 
tices, and grievance handling has an agree- 
ment-shaping character. It is intrinsically 
a part of the bargain-making process and 
should be so recognized. 

This proposition may be classed as akin 
to the regulatory and administrative func- 
tions of political-executive bodies who, in 
making and applying rules, create law. 


Grievance Handling 
as Agreement Negotiation 


A number of writers in the field of in- 
dustrial relations attempt to distinguish 
between collective bargaining and grievance 
adjustment. They assert that collective bar- 
gaining is the negotiation of terms to gov- 
ern the employment relationship of the 
parties for a fixed period, and that grievance 
adjustment is the settling of disputes arising 
out of those terms. 

It is submitted that grievance adjustment 
is also an integral part of the process of col- 
lective bargaining. It can be a phase of the 
bargaining process, tailoring the manage- 
ment-employee relationship with much the 
same needle and thread used in stitching 
the original terms. As management recog- 
nition of unions spreads, the negotiatory 
relationship of the parties increasingly be- 
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comes a continuous process, marked less 
and less by stops to draft basic changes in 
contractual concepts and commitments. 


An aging collective bargaining relation- 
ship develops a drift tendency. As _ the 
parties become involved in industrial con- 
flict, they learn the realities of bargaining 
from positions of strength, and tend to 
move toward a balancing of power. This 
creates a drift in their relationship rather 
than a becalming. Current is provided by 
the continuous testing nature of grievance 
issues and meetings, and the resultant ad- 
justing and agreeing. The plant govern- 
ment thereby adds to its list of set practices. 
These have both a procedural and a sub- 
stantive quality. Shey add meaning to the 
contract terms and result in real commit- 
ments, many of which are later added to 
the labor agreement. 


To note some examples in support of this 
point: 

Unexpected layoffs during the scheduled 
workday, or failure to assign because of lack 
of work or as a result of some productive 
failure at the start of the scheduled day, 
have led to union grievances where demand 
has been made for some form of prior notice 
to emplo es. Grievances were adjusted by 
providing tor prior notice, and the practice 
of making a compensatory wage payment 
where adequate notice was lacking gradu- 
ally developed. This led to the incorpora- 
tion into labor agreements of reporting or 
call-in pay provisions. In turn, it led to 
acceptance of the concept of some pay guar- 
antee charged to the work day. This guaran- 
tee concept spread in some enterprises to 
cover the entire workday if any part of it 
was worked. This was projected into the 
idea of guaranteeing some part or all of 
the scheduled workweek, if any part of it 
was worked. Thus there has been an evo- 
lutionary process pointing toward a con- 
tractual wage guarantee covering a given 
period of work time scheduled but not 
worked. In an indirect but nevertheless 
causal sense, this concept, among others, 
has had impact in generating the bargaining 
problem of the guaranteed annual wage 
figured in units of unworked weeks. 


On both sides of the bargaining table 
those who have had extensive experience 
with grievance procedure agree that the 
proper handling of grievances in the inter- 
est of good employer-employee relations 
calls for flexibility. Their agreement on this 
foundation ingredient immediately presages 
the elastic bargaining character of the griev- 
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Man is created in the Divine Image 
and has spiritual aspirations that 
transcend the material . . . the real 
interests of employers and employees 
are mutual.—Dwight D. Eisenhower 


ance-handling. Day-to-day, solve-as-you-go 
agreement is market-place bargaining, item 
by item. The contents of the market basket 
are added to the larder, and the standard of 
living changes where new items form part 
of the daily diet. Experienced bargainers 
know this. When significant grievances 
are in dispute, they apply themselves with 
vigor to shape the outcome from their parti- 
san standpoints, having in mind the long- 
term basic concepts they may be creating 
and stitching into their continuing relation- 
ship Still, the methods they adopt, it must 
be admitted, are at times indirect. 


Time and time again, this writer has 
noted in arbitrating job-assignment and job- 
classification disputes that the assigning of 
overtime to preferred groups is the under- 
lying and motivating, but often unannounced, 
principle implicit in the positions taken by 
the parties. The significant fact is that over- 
time work with premium pay is an employee- 
sought and an employer-dispensed benefit. 
The allocation and coverage of job classi- 
fication and assignment of employees some- 
times leads to higher expected incidence of 
overtime work. Grievance wrestling over 
this has contributed to switching the con- 
cept of overtime pay from that of a penalty 
on the employer to that of an affirmative 
and sought-after benefit by the employee. 
Thus, a basic and significant aspect is added 
to the negotiation of prernium pay. 


Further, these job-classification griev- 
ance settlements often cause the wage-rate 
relationships among jobs in a given com- 
munity of jobs to be differentially changed. 
The pattern of wage differentials between 
jobs is modified, and a new wage-relationship 
standard is set. This arises out of grievance 
handling just as it does out of bargaining 
for a new contract term. 


A particularly pertinent example in sup- 
port of this proposition is the following: 


Where a management and a union have 
equally strong bargaining power in a given 
situation in which a labor agreement is 
being negotiated or fundamentally revised, 
the parties often reach an impasse on a basic 
provision. Further concession cannot be 
made by either party. To resolve the stale- 
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mate, they often intentionally draft the 
controversial provision into language of 
compromising vagueness. They envisage 
eventual resolution of the controversy over 
the provision by resort to the grievance pro- 
cedure. The grievance settlement thus be- 
comes the agreement-making settlement. 
The grievance settlement rounds out the 
contractual commitment. This, one can 
assert, is merely a continued phase of the 
original bargaining. 


Labor agreement terms, even where not 
vague, contain much more implicit meaning 
than the ordinary business contract. De- 
fining the meanings and making them more 
certain is a polishing process, and this is 
also a function of the grievance procedure. 


There appears to be less and less validity 
in the attempt to label grievance handling 
as a purely interpretative and administrative 
aspect of the collective bargaining relationship. 


Application of Power 


Few labor agreements formally provide 
for initial management resort to the griev- 
ance procedure. The written, contractual 
grievance procedure is genérally so drafted 
that only employees and their union may 
file grievances and appeal them to higher 
and higher management echelons until the 
grievant is satisfied. 

Management's rationale for agreeing to 
this is based on the concept of residual man- 
agement rights and prerogatives. It theo- 
rizes that its powers are intact except as 
they are curtailed by the terms of the labor 
agreement. It concedes that the union may 
seek redress if it believes that any con- 
tractual commitments have been violated. 
Along with the union, management creates 
the one-way street of the grievance pro- 
cedure on which only the union may travel 
in the policing of the labor agreement. 


One may query the managerial wisdom 
of waiving, more or less, the right to chal- 
lenge any union policy having an impact on 
the labor agreement. Both managements 
and unions, however, manipulate their posi- 
tions on important grievances so as to 
stiffen the forward thrust of their bargaining 
power. The union may choose its grievance, 
or the management may so act as to force 
the filing of a particular union grievance. 
But once the parties are engaged in handling 
the dispute the means used often have all 
of the essential characteristics of the eco- 
nomic and other power which each brought 
to bear in negotiating the formal agreement. 


Grievance Procedure 


Grievance handling is thus merely playing 
a part in the broader area of bargaining. 
The contract can be widened in the griev- 
ance negotiating by resort to whatever 
power each party can apply to compel final 
agreement. One difference is present. In 
contract negotiations, the parties are bar- 
gaining against a contract termination date 
with the strike factor implicitly involved. 
This may more speedily energize, and com- 
press in timing, the revelation of the power 
factors in the bargaining attack. In griev- 
ance handling, generally without the dead- 
line of a strike present, pressure is applied 
more gradually, economic restrictions are 
more slowly tightened and the wearing- 
down process is more consciously utilized. 


Unions may plan and use grievances at 
certain periods to keep managements off 
balance in answering and countering claims. 
This may cause dissatisfaction and disorder 
disproportionate to the alleged injuries in- 
volved. Production standards may be 
threatened by lowered morale. Grievances 
may be accumulated and filed all at once. 

The purpose in this, assuming that no 
real factor of mismanagement is present, is 
to keep the union aggressive and to remove 
the appearance of collective bargaining 
sluggishness. It shows that the union is 
alert and that its representation of the 
bargaining unit is meaningful. It enables 
the union to seek affirmative gains while 
withholding its striking power for the future. 

On the other hand, grievance handling 
can be employed to the advantage of man- 
agement, by adoption of a tough, nonresilient 
attitude in grievance settling. Areas of 
compromise can be narrowed from former 
widths. There can be stiffening in the 
negative response to union requests, and an 
increasing refusal to account for manage- 
ment action taken. Compromises can be 
longer in the making and more constricted 
in substance. Management can give the 
union “a hard time” and make the union 
“sweat” for what it receives. 

What is happening here is that each party 
is seeking respect of the other for the tough- 
ness of its own bargaining fibre. Both seek 
to gain respect for present and future bar- 
gaining purposes. 

Management believes that this creates, 
over the long run, a tendency toward a 
“give up” attitude on the part of the union 
in maintaining demands for nonessential 
terms and provisions. It believes that the 
union will be less ready to break off nego- 
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tiations, and that it will exercise more care 
before crystallizing a proposal into a take- 
it-or-leave-it demand. 


The union, however, believes that by this 
approach it probes and sensitizes itself to 
those points in the management armor 
where capitulation spots may be present. 
It presses management in wide areas and 
may gain greater quantitative benefit thereby. 
It calls covert attention to its economic 
harassment potentialities. It makes a show 
of “meaning business.” It desires to incul- 
cate in management a willingness to meet 
union demands rather than assume the 
negative position of avoidance. 


This setting for the assertion of bargain- 
ing power can be and is often generated by 
the utilization of the grievance procedure, 
despite the calculated risks involved in 
creating hard-core resistance and crystal- 
lizing a continuing opposition in the other 
party. Unfortunately, the use of the griev- 
ance procedure in this manner loads strain, 
stress and irritation on both parties. Tactical 
bargaining considerations receive emphasis 
and sometimes become an end in them 
selves. The availability of the continuous 
use of the grievance-negotiating medium 
during the contract term keeps the parties 
nerved to continuous plant-government leg- 
islating. The reality that collective bargain- 
ing is a way of daily life is sharply pointed up. 


In order to be able to live this way, psy- 
chological accommodation must accompany 
this aspect of the nature of the bargaining 
process. The sharp edges of emotional 
stress in each party must be filed down; 
an institution, the same as an individual, 
has a breaking point. Thus, the parties 
are driven to create a body of principles 
upon which to lean as they give and take. 
These principles tend to mesh and modify 
one another; they slowly become a founda- 
tion upon which is erected a body of sub- 
stantive shop practices which are accepted 
by both parties. And so the bargaining 
process goes on, with mutual participation 
in shaping the productive enterprise as 
changes wrought by bargaining are insti- 
tutionalized through the grievance procedure. 


Arbitration 


Arbitration is the final step in the griev- 
ance procedure. This step exists in approxi- 
mately nine out of every ten contractual 
grievance procedures. It is the judicial 
step where judgments on disputed rights 
and duties are made by an impartial third 
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party, because the parties have been unable 
to agree at lower steps of the procedure. 
The arbitrator’s authority is usually confined 
to interpreting and applying the terms of 
the agreement. 

Arbitration serves, among other things, 
as a mechanism for the parties to test their 
negotiating objectives during the life of the 
labor agreement. Resort to arbitration, o1 
the possibility of resorting to it, facilitates 
the in-contract bargaining described above. 


One example of this is a union attempt 
to broaden the application of some substan 
tive term in the labor agreement. It grieves 
and compels management’s consideration ot 
its proposition at each step of the grievance 
procedure. It weighs management’s re- 
sponse at each step and watches for signs 
of “give” in the management position. This 
is especially true of the step immediateiy 
preceding arbitration, where concession is 
often seriously considered because of the 
wish to avoid the risk of possible loss at 
arbitration. Should management proceed 
to arbitrate and the union does not then 
withdraw, and the arbitrator holds that the 
grievance request is for a broadening of 
some contract term and denies it, the union 
has proof of a deficiency in the contract 
to which it will address itself when the 
agreement is open for revision. 

Equally, management may narrow tlie 
meaning of a contractual term and accept 
its proper interpretation only after forcing 
the union to utilize the grievance procedure 
and arbitration. Management thus keeps 
its bargaining position purposefully _ stiff 
and unbending, requiring resort to the arbi- 
tration process to force adjustments. Some- 
times, arbitration does not require adjustment, 
and management receives an unforeseen 
gain. 

These examples are not submitted as il 
lustrations of the proper use of the arbitra- 
tion process, but they indicate its possible 
use as a method of bargaining by way otf 
the grievance procedure. The parties who 
occasionally use arbitration in this manne: 
consider it a “testing laboratory.” 


It is not the writer’s intention to pass on 
the morality of these tactical uses of the 
grievance procedure. They are cited merely 
to show that the grievance procedure pro 
vides not only for day-to-day administration 
of the labor agreement, but also for the 
continuation of the very bargaining process 
that created the basic agreement. 


[The End] 
January, 1956 @ Labor LawJournal 


Combination Laws of 1799 and 1800 


By JAMES W. KUHN 


This study delves into history. 


The period selected is that quarter 


of a century in which workers were prevented from forming ‘‘combina- 
tions’’ (unions) in England. Upon the repeal of these laws unionism 


took root. 


The episodes of the period call attention to the problem 


of legal forms lagging behind the economic realities of the times 


HE Combination Laws of 1799 and 1800 

have received much attention from labor 
historians. The Webbs, the Hammonds, 
and G. D. H. Cole have described the 25 
years between the enactment and the re- 
peal of the laws in dramatic terms, such 
as the unions’ “struggle for existence,” “the 
war on trade unions,” and “the time of 
unemployment, revolt and repression.” Later 
studies’ have pointed out that these de- 
scriptions of the effects of the laws of 1799 
and 1800 were greatly overdrawn. 

The Combination Law of 1800, which re- 
placed that of 1799, was an additional pro- 
hibition of workers’ unions, but it was not 
the chief legal obstacle to successful com- 
bination nor the measure under which the 
severest penalties were secured. There were 
44 special anticombination laws on _ the 
statute book in 1823, of which 40 had been 
enacted before 18002 They forbade agree- 
ments or associations of workmen made for 
the purpose of increasing wages or of 
regulating working conditions, and differed 
irom each other in little more than the 
job title of the workmen against whom 
they were directed.’ 

The common law doctrine of illegality of 
restraint of trade had been interpreted by 


Reconsidered,'’ Economic History (a _ supple- 
ment to the Economic Journal) (1926-1929), Vol. 
1, pp. 214-228. 

? William Huskisson, Parliamentary Debates 
(Hansard), Vol. IX, 2d Series, House of Com- 
mons, p. 549; S. and B. Webb, The History of 
Trade Unionism (New York, Longmans, Green 
& Company, 1920), p. 61. 
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the courts, at least since 1721, so as to make 
unlawful workmen’s combinations for regu- 
lating their conditions of work. Combina- 
tion to raise the price of food or labor had 
become a statutory offense under the Bill 
of Conspiracies of Victuallers and Crafts- 
men, 1549, and George White, the parlia- 
mentary agent who drafted the repealing 
act of 1824, considered the numerous prose- 
cutions under the thirteenth clause of the 
Statute of Artificers, 1563, which made the 
illegality of a worker’s departure before 
finishing his work the chief millstone around 
the neck of the worker." 

Prosecutions under the old laws of work- 
men who attempted to better their working 
conditions were common both before and 
after passage of the Combination Acts. 
Though the specific effects of the Combina- 
tion Law of 1800 are hard to distinguish 
from those of the older statutes and from 
the common law to which it was, in fact, 
supplementary, there is little justification 
for stressing the prosecutions and penalties 
under the laws of 1799 and 1800. The 
Webbs found in the newspapers of the 
time an abundant record of judicial bar- 
barities committed under the combination 
laws, but they did not distinguish with 


care between cases prosecuted under the 


‘For example, Parliament had declared com- 
binations illegal among tailors in 1720, weavers 
and wool combers and brick and tilemakers in 
1725, hatters in 1777, and papermakers in 1796. 
Adam Smith gives several examples, The Wealth 
of Nations (Modern Library, 1937), p. 66, foot- 
note 11. 

*George, Economic History, p. 215, which 
quotes from a pamphlet of White and his col- 
laborator, Grovenor Hinson. 
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law of 1800 and the other laws relating 
to or affecting combinations and conspir- 
acies. When witnesses before the Com- 
mittee on Artizans and Machinery in 1824 
referred to the oppressive combination laws, 
they clearly meant the whole array of anti- 
labor laws, as a reading of the testimony ° 
will confirm. 

The injustices that the workers bore were 
not a result of the Combination Laws of 
1799 and 1800 or of the specific combina- 
tion laws and older statutes in themselves. 
In earlier times the same or similar laws 
had not been oppressive. Rather it was the 
different social context in which Parliament 
and the courts enforced the conservative 
legal doctrine that produced the harsh 
results. The significance of the antilabor 
legislation of the eighteenth century and 
the early nineteenth century in England 
lies not in the acts themselves, but in the 
changed context of the laws—the new con- 
cept of society and the new practices of 
government. Though the form of the com- 
bination laws remained essentially the same, 
the laws’ effects changed as the implied 
corollary wage and price legislation was 
neglected or ignored. If individuals were 
forbidden to combine for protection of their 
wages and working conditions, it had been 
because society, through the order of the 
state, provided the necessary regulation. 
As the state in practice increasingly gave 
up its mercantilist protection of the workers 
and maintained its ban on workers’ private 
action, it fostered ever greater injustice 
and repression. Here was an example of 
what Reinhold Niebuhr has described as 
“static inequalities of an agrarian society 
transmuted into dynamic inequalities of an 
industrial age.” ° 

Since the days of Tudor England, gov- 
ernment action was based upon the concept 
of an organic, hierarchical society that joined 
individuals to each other and to nature. 
The concept derived from the corporate 
views and institutions of the medieval world 
which looked back to Aristotelian philosophy. 


Each person had his place and position in 
the great hierarchy of the state—indeed, of 
the universe. A man’s station in life was 
assured by right as he fulfilled his duties 
to those beneath him and maintained his 
fealty to those above him. Each person 
could expect some measure of protection 
from the state when his position was 
threatened, for private greed was held in 
check and the organic society was kept in 
harmonious order only through the authori- 
tative and national judgment of the state. 
The movements of wages and prices and 
the consequences of individuals’ economic 
activities could not but affect the whole of 
society to some degree. Thus they fell 
within the ambit of state concern and 
regulation. 


National regulation of economic life became 
more complete as the state attempted to 
regulate almost every phase of labor under 
the Statute of Artificers, 1563, and the Poor 
Law, 1601. The state directed the flow 
of workers into needed occupations and 
provided a system of wage regulation by 
the local justices of the peace. Since the 
regulation and protection of labor was the 
province of the state, combinations of 
private persons that attempted to do the 
same infringed upon the authority of the 
state and interfered with the government’s 
national design. 


Many of the mercantilist regulations be- 
came dead letters with the quickening of 
commercial and industrial development in 
the eighteenth century and the rise of a 
new philosophy and concept of man and 
society. Increasingly the justices of the 
peace throughout England left the laws un- 
enforced or fulfilled them only in form. 
Workers became subject more and more to 
the unregulated market forces, less and less 
to the protection of the state. 


Relying, as the English did, upon local, 
unpaid officials for the administration and 
enforcement of their laws, the government 
was, in practice, peculiarly dependent upon 
the attitudes and wills of the smaller land- 
owners and rising industrialists from among 
whom the justices of the peace were chosen. 
The provisions enacted by Parliament were 
not necessarily enforced when they con- 
flicted with local interests and beliefs.’ Even 


5 Select Committee on Artizans and Machinery, 
Six Reports of Minutes of Evidence (1824), 
Vol. V. 

® The Children of Light and the Children of 
Darkness (London, Nisbet and Company, 1945), 


p. 23. 
743 Eliz., c. 2. Under this act the earlier 


Poor Laws were included and made national 


in scope. There were later changes from time 
to time. In 1662 the Settlement Act supple- 
ments the Poor Laws in the regulation of 
workers. 

8S. and B. Webb, English Local Government: 
Statutory Authorities (New York, Longmans, 
Green & Company, 1922), pp. 351-353, 393-396. 
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The merger of the American Federa- 
tion of Labor and the Congress of 
Industrial Organizations is a high 
moment in American history. | have 
no doubt that unity has been 
achieved. It will last. It will be a 
great force for good in the land. 
—dJames P. Mitchell 


as late as the Combination Act of 1800, 
Parliament harkened back to the older con- 
cept of state regulation when it provided 
that in the event of a dispute over wages 
and payments the matter should be arbi- 
trated and finally decided by a justice of 
the peace. This section of the act quickly 
became inoperative because the local of- 
ficials would not enforce it and antagonize 
the employers who had become used to the 
practice of laissez faire.” 

Throughout the 1700’s the intiative in 
economic affairs passed away from the 
central government at Westminster. Parlia- 
ment came to act only upon the petitions 
of individuals and local bodies, and public 
policy toward workers came to be largely 
fashioned by local officials who were becom- 
ing imbued with a new concept of the role 
of government. Thus it was that the mer- 
cantilist system was abandoned in practice 
long before Parliament explicitly repealed 
the regulatory statutes. 

The regulation of wages had become a 
matter of form or was completely neglected 
long before 1776, when Adam Smith wrote, 
“ . , though anciently it was usual to rate 
wages, first by general laws extending over 
the whole kingdom, and afterwards by par- 
ticular orders of justices of the peace in 
every particular county, both these practices 
have now gone into disuse.” In the silk 
industry the regulation of wages had so 
long ceased to be observed that new legisla- 
tion, the Spitalfields Weavers Act of 1773, 
had to be enacted to revive the regulation 
of silk weavers’ wages, and employers in 
all trades had ceased to observe the ap- 
prenticeship rules of the Statute of Artificers 
long before they were repealed in 1814.” 


Though Parliament had not given formal 
recognition to the fact, the economy was 


being organized according to a new philoso- 
phy. From Locke came the new concept 
of man as an independent and self-sufficient 
being who was nonpolitical by nature, and 
from Bentham came a description of the 
community that the exponents of the new 
individualism perceived. The community 
was a fictitious body composed of individ- 
ual persons who could be considered as 
constituting its members. The community 
interest was only the sum of the interests 
of the several members who composed it 
as they pursued their separate pleasures. 
The sovereignty of the state was merely a 
convention into which a majority of the 
individuals had consented to enter. With 
the rise of laissez-faire individualism and 
its growing acceptance among the new men 
of business, combinations became not an 
infringement upon the state’s authority, but 
an infringement on the natural liberty of 
the individual. 


As the legislative protection of the stand- 
ard of life by the Elizabethan statutes had 
gradually fallen into disuse, the state had 
implicitly abdicated its former duties of 
protecting the individual’s rights and posi- 
tion within the community. The prohibi- 
tion on combinations under these old laws 
had been but incidental to the regulation 
of industry. As the state removed itself 
from a position of any effective industrial 
control, the formerly subordinate prohibi- 
tion became the primary feature of the 
government’s labor policy. The workers 
had been both supported and held down, 
but by the end of the eighteenth century 
with the support gone, they were being 
harshly repressed. 

When the workers found that their com- 
binations for self-help were forbidden and 
that they were denied any other protection, 
they petitioned Parliament to enforce the 
old laws. Parliament replied by repealing 
those laws that had been dead letters for so 
mary years and explicitly renounced the mer- 
cantilist theory of regulation. Thereby official 
notice was taken of long-standing practices. 


Wage regulation in the woolen industry 
was abandoned in 1757 and the rest of the 
woolen regulations were repealed in 1809 
and 1821. Parliament abrogated the ap- 
prenticeship clauses of the Statute of Arti- 
ficers in 1814 and repealed the acts of gen- 


* J. L. and B. Hammond, The Town Labourer 
(London, Longmans, Green & Company, 1936). 
p. 134. The arbitration section of the act was 
taken from the Cotton Arbitration Act, passed 
the same year. 

%” Work cited at footnote 3, at pp. 141-142. 


Combination Laws of 1799 and 1800 


™ Paul Mantoux, The Industrial Revolution in 
the Highteenth Century (New York, Macmillan 
Company), pp. 465-468. For further discussion 
of the breakdown of the medieval and mercan- 
tilist regulations, see pp. 43, 78, 266-267 and 
457 therein. 
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eral wage regulation in 1813. It repealed 
the act establishing the Assize of Bread in 
London in 1815, and it revoked in 1808 a 
variety of measures that once had regu- 
lated the leather trade. 


Petition after petition presented by workers’ 
groups was rejected by Parliament and no 
relief was granted or deemed necessary. 
At the government's refusal of help, the 
dissatisfied workers went on strike or in 
desperation sometimes took overt action in 
riot. Such were the Luddite riots of 1811- 
1812, which were more than merely anti- 
machine movements.” The Luddites had 
vainly asked Parliament by petition that 
existing provisions for the regulation of 
wages and hours be enforced. When the 
workers took matters into their own hands 
by striking for better conditions, they were 
prosecuted and jailed, for in theory, and ac- 
cording to the courts, in practice, the workers 
had regular, alternate methods by which their 
job rights might be secured. 


An example of the resulting ambiguous 
labor policy is provided in testimony before 
the Committe on Artizans and Machinery 
in 1824. The cotton weavers petitioned 
Parliament for enforcement of the laws re- 
lating to apprenticeship, but their request 
was rejected. They then sought to remedy 
their poor situation through the local govern- 
ment offices and made application early in 
1812 to the justices of the peace to affix 
the rates of wages as they were empowered 
by law to do. The justices heard witnesses 
from the workers, but the masters boycotted 
the proceedings. Further, the masters re- 
fused to pay the rate declared by the justices 
and would not recognize the principle of the 
courts fixing wages. The workers appealed 
to the higher courts for relief. The higher 
court refused to compel the masters to 
abide by the magistrates’ tables of rates, 
stating that the decision was only declara- 
tory and not imperative. At this the weavers 
decided to strike, shutting down 40,000 
looms throughout England. 


Three weeks after the strike began, a 
committee of five, who were the leaders 
of the workers, were arrested and put in 
jail. The men were prosecuted for com- 
bination, although indicted under the com- 
mon law. The presiding magistrate of the 
case said that the men’s actions were an 
aggravation of the crime of combination, 


since there was a clear remedy in law for 
the dispute—the magistrates had full au- 
thority to fix rates of wages or settle dis- 
putes! The sentences were from four to 
18 months, and the men did not know under 
what law they had been convicted.” 


The presiding magistrate’s reasoning was 
based on the statute book, not upon the 
realitites of the workmen's experience. Never- 
theless, there was no reason to fear in- 
justice if the state no longer bore the duty 
of protecting the workers. In the “obvious 
and simple system of natural liberty,” mechani- 
cal, fixed laws governed profits and wages; 
neither could the state really help the laborer 
nor could the employer really injure him. 
In 1795 Edmund Burke argued that “It is 
absolutely impossible that [the farmers’ 
and laborers’] free contracts can be onerous 
to either party.” And Pitt, in 1796, was 
of the opinion that “trade, industry, and 
barter would always find their own level 
and be impeded by regulation which vio- 
lated their natural operation and deranged 
their proper effect.” ” 

It was not generally apparent to these 
spokesmen of the ruling classes that their 
application of the individualistic doctrine 
embraced a narrow, exclusive society which 
did not provide benefits and protection for 
all the people. Society, to them, was com- 
posed of property owners who had volun- 
tatrily banded together for their self-pro- 
tection. The most important business of 
society was, in fact, the protection of prop- 
erty. Increasingly, through the 1700’s and 
into the early 1800's, the rulers of England 
assumed in their treatment of public ques- 
tions that all citizens possessed property 
and that they were independent freeholders. 
For the man of property, the system of 
government was reasonably adequate and 
equitable. 

Property had become an abstraction. Its 
actual social use and its practical effect 
upon community relationship were left un- 
examined. Typical of the uncritical accept- 
ance of the socializing force of property 
was a later eulogy by Macaulay in a speech 
on the Reform Bill: 

“(It is that] great institution for the 
sake of which chiefly all other institutions 
exist, that great institution to which we 
owe all knowledge, all commerce, all in- 
dustry, all civilization, all that makes us 


2 J, L. and B. Hammond, The Skilled La- 
bourer (London, Longmans, Green & Company, 


1919), p. 258. 
%3 Work cited at footnote 5, at pp. 59 and 


following. 
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‘Thoughts and Details on Scarcity,”’ The 
Works of Edmund Burke (New York, Harpers 
and Brothers), Vol. II, p. 182. 

% The Speeches of William Pitt in the House 
of Commons (London, 1806), Vol. II, p. 368. 
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to differ from the tattooed savages of the 
Pacific Ocean.” 

As the rise of manufacturing and com- 
merce destroyed the older order, an increas- 
ingly larger number of people was unable 
to share the rights of property. A man’s labor 
and his job position carried few rights and 
none comparable to those of property. The 
destruction of the old customs and _ prac- 
tices which had removed the sting of mer- 
cantilist injustice and maintained the citi- 
zens’ position in society, exposed the workers 
to the naked coercion of impersonal economic 
circumstances. No longer were laborers 
cloaked with a fixed position in the social 
order and no longer were injustices hidden 
by tradition. 

In a sense, the propertyless were not 
members of the community to which the 
landed people and industralists belonged.” 
These people without property had, as far 

¢ as the rulers were concerned, no ties with 

' the society in which they lived except those 
of obedience to law. The working classes 
were to be kept out of mischief and taught 
patience with their lot and industry in 
their duties, rather than to be encouraged 
to develop their full range of abilities and 
character.” They were given little represen- 
tation and were refused the chance for self- 
help through combination. 

The repeal of all combination laws, in 
1824, which gave workmen the opportunity 
to form unions was the result not of a 


Petitions for representation elections 
during the July-September quarter of 
1955 showed an increase of 23 per cent 
over the corresponding quarter of 1954, 
the NLRB has reported. The election 
petitions received by the agency during 
the three-month period numbered 2,098. 
This compared with 1,702 such petitions 

filed with the agency during the July- 
September quarter of 1954. 


The Board conducted 1,216 elections 
from July 1 through September 30, 1955, 
among employees to determine whether 
| or not they wished to have union repre- 
| sentation in dealing with their employers. 

Employees chose a collective bargaining 


% Lady Trevelyan (Ed.), The Miscellaneous 
Works, Pt. 9, The Works of Lord Macaulay, 
Vol. 19 (New York, George D. Sproul, 1908), 
pp. 27-28. 

7 R. H. Tawney, Religion and the Rise of 
Capitalism (New York, Penguin Books, Inc., 
1947), pp. 160, 222. 


Combination Laws of 1799 and 1800 


NLRB STATISTICAL SUMMARY 


rejection of the laissez-faire economic doc- 
trine but of a consistent and wholehearted 
acceptance of the mechanistic, natural order 
concept of human society. The sponsors of 
the repeal and the backers of the motion 
were convinced of the new economic doc- 
trine that found wages determined by a 
law as immutable as that of gravity. Francis 
Place, the extraordinary lobbyist who pushed 
the repeal through Parliament, explained 
that “Men have been kept together for long 
periods only by the oppression of the laws 
[relating to combination]. These being re- 
pealed, combinations will lose the matter 
which cements them into masses, and they 
will fall to pieces.” ” 

There was in this view no recognition 
that the workers might find in their jobs 
and through their labor a moral purpose 
for whose attainment they might organize 
themselves. There was no recognition that 
if government would not acknowledge the 
rights as well as the duties of working- 
men, the men would of necessity strive to 
gain a sanctioned role and place in society 
through their unions. 

The episode of the Combination Laws 
of 1799 and 1800 and their repeal is not 
important in itself, but it calls attention to 
the problem of legal forms lagging behind 
the practices of a community and to the 
partial effects of an applied theory whose 
assumptions are at variance with the reali- 


ties of a community. [The End] 


representative in 817 elections, or 67 per 
cent of the elections which were conclusive. | 

A total of 117,238 employees were 
eligible to vote in the 1,216 elections; 
103,564, or 88 per cent, cast valid ballots. | 
Bargaining representation was favored | 
by 71,812, or 69 per cent of those voting. 

During the three-month period, the five- 
member Board issued decisions in 471 cases. 
Seventy-five involved unfair labor prac- 
tices and 396 were representation cases 

The General Counsel issued 93 com- 
plaints, of which 46 were based upon | 
charges filed against employers, 31 against 
unions and 16 against both employers 
and unions. 


*J. L. and B. Hammond, The Village La- 
bourer (London, Longmans, Green & Company 
1948), Vol. II, pp. 7-25. 

” Quoted by St. John G. Erivine, Francis 
Place, The Tailor of Charing Cross (Fabian 
Tract No. 165), p. 19. 
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Changing Patterns in Collective I | 


At various times the executive, legislative and judicial branches 
of our government have all taken a hand in trying to incorporate 
collective bargaining into our society. The history and nature of 
this modern institution of collective bargaining is traced, and 
Mr. Syme describes its development as the courts and legislatures 
looked upon it. He discusses the contract's nature, its scope and 
its future. He admonishes that success of the institution depends 
upon labor and industry keeping their independence, and government 
its distance. This article is reprinted from the Fall, 1954 Univer- 
sity of Pittsburgh Law Review. Mr. Syme is a Philadelphia attorney 


HE EMERGENCE of the collective 

bargaining process in its present form 
is a major phenomenon of our time. Collec- 
tive bargaining, as we know it, is essentially 
a synthesis. It incorporates within itself the 
old and the new. It is a chameleon, taking 
on the color of its environment and the hue 
of its time. It is the servant of the present 
and the product of all time. 


Let us examine this process. Let us look 
into its present character, its idiosyncracies. 
What role does it play in our cooperative 
society? How does it differ from the past 
and how has it assimilated its background? 
Let us scrutinize its antecedents and try to 
forecast its consequences. 


Historic Development 


An analysis of the collective bargaining 
process involves an analysis of its genesis 
and its growth. Collective bargaining was 
defined by Beatrice Webb in England in 
1891. In America, in 1898, the Industrial 
Commission defined it. It declared that col- 
lective bargaining was “the practice by 
which employers and employees in confer- 
ence, from time to time, agree upon the 
terms under which labor shall be performed.” ” 
To have collective bargaining function and 
accomplish its end there are basic prerequi- 
sites. The first condition precedent is the 


parties—there must be an employer. There 
can be no collective bargaining without him. 
There can similarly be no collective bargain- 
ing without an organization of employees— 
without a union.’ While unions in many in- 
dustries—that is, the printing trades, the 
garment industry, the building trades *— 
have long histories, unions, as they are to- 
day constituted, are modern phenomena. 


Trade unions in the past differed signifi- 
cantly from their modern counterparts. 

(1) The trade union of the past was local 
in nature. There might be a union in Boston 
or in New York or in Philadelphia—or pos- 
sibly, in all three geographic areas. That did 
not alter the fact that unions were local in- 
stitutions. They had no nexus binding them 
together. Never in the history of the United 
States has trade unionism been as universal 
as it is today. 

(2) Collective bargaining was cyclical. It 
operated spasmodically. That was attribut- 
able to a number of factors. Some of the 
factors were implicit in the industry. Others 
were dehors the industry and were the re- 
sult of conditions within our entire economy. 
The garment industry is a good example of 
the former. Trade unionism would spring 
up ebulliently. It would skyrocket and light 
up the whole firmament. At the end of the 
season it would vanish.’ The following sea- 
son the union leaders would build from 


1 Webb, The Co-operative Movement in Great 
Britain (1891), p. 217. 

2‘‘Final Report of the Industrial Commis- 
sion,’ 19 Reports of the Industrial Commission 


834 (1902). 
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3 Chamberlain, Collective Bargaining (1951). 

* Harris, American Labor (1939). 

5 Levine, The International Ladies’ Garment 
Workers’ Union (1924). 
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Bargaining 


By M. HERBERT SYME 


ashes. That was true of certain industries. 
Depressions were all inclusive in their im- 
pact. A depression embraced all and singled 
out none. In the late 1830’s the union move- 
ment virtually disappeared. It took almost 
20 years for any semblance of organized 
labor to reappear. 


Under such circumstances, a collective 
bargaining technique, a mechanism or a 
formula might originate and be killed before 
it could develop. Collective bargaining, to be 
successful, must be a continuing process. Until 
recent times unions came and went. There 
were periods of intense activity and deep 
quiescence. 


(3) The trade union imposed a unilateral 
bargain. We are so accustomed to thinking 
in terms of bargaining that we are wont to 
forget that bargaining is the most recent 
actor in our industrial drama. Bargaining 
implies advance, retreat, compromise, syn- 
thesis. It is a legislative process. It is the 
antithesis of rigid positions, ultimatums and 
inflexible ukases. In the early history of the 
labor movement the union or society would 
meet, formulate its set of prices and then 
present those prices as an ultimatum to the 
employer. The employer would either meet 
the prices or reject them. Rejection almost 
invariably signalized a strike. The strike 
could end in only one of two ways—either 
the employers capitulated or the union ca- 
pitulated. There was no in-between area. 


When the employer was sovereign he per- 
petuated the pattern. Instead of the union 
imposing the set of prices, however, he, the 
employer, did the imposing. 


(4) The labor contract such as we know 
it was nonexistent. The collective bargain- 
ing agreement today is at once a business 
compact, a code of relations and a treaty of 
peace.© The modern labor agreement is a 
dynamic document. It defines some terms 
and leaves others to be worked out on an 


empiric basis. It sets forth certain prerogatives 
and leaves room for joint decision-making. It 
fixes the duration of the agreement and 
provides simultaneously for possible reopen- 
ing. It establishes an administrative and 
judicial procedure for the resolution of dis- 
putes. Finally, it ties to this administrative 
technique a prohibition against industrial 
strife. It is a document of means and ends, 
functions and objects. Implicit in its terms 
is the acceptance of continuity. It is not the 
termination of an episodic crisis. It is not 
some whim of a wayfarer while frolicking. 
It is, rather, a chart, a guide, a compass to 
show the way on a long voyage. As has 
been aptly pointed out: 


“The desire of each party to be assured 
about the other’s future conduct—that ts, 
the desire for stability and security—makes the 
comprehensive collective agreement for a 
term the normal concomitant of collective 
bargaining. This reduces the possibility of 
solving problems on the basis of spot judg- 
ments without formulated policies. It re- 
quires each party to think into the future, 
to anticipate situations and to determine 
solutions before the situations arise. It re- 
quires the making of policy—which, when 
agreed upon, becomes the collective agree- 
ment. 


“Typically, then, collective bargaining in- 
volves first, the negotiation of a general 
agreement as to terms and conditions of 
employment, and second, the maintenance 
of the parties’ relations for the period of the 
agreement. The first process is the dra- 
matic one which catches the public eye and 
which is sometimes mistaken to be the en- 
tire function of collective bargaining. But 
in fact, it is to labor relations approximately 
what the wedding is to domestic relations. It 
launches the parties on tneir joint enterprise 
with good wishes and good intentions. The life 
of the enterprise then depends on continu- 
ous daily cooperation and adjustment.” * 


Modern Collective Bargaining 


The welter of confusion with which the 
law received the appearance of the labor 
conflict has been well documented. Wrath, 
attempts at sympathetic understanding and 
cynicism vied with one another for pre- 
eminence. 


The three branches of our government— 
the executive, the legislative and the judicial 
—all took hands at trying to incorporate 
this unruly creature within our society. All 


* Cf. Case Company v. NLRB, 8 LABOR CASES 
{ 51,173, 321 U. S. 332 (1944). 


Collective Bargaining 


*Shulman and Chamberlain, Cases on Labor 
Relations (1949), p. 3. 
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made their contributions towards domesti- 
cation. The participation by the executive 
branch was fitful and spasmodic. It played 
its role during emergencies.* Its participa- 
tion was haphazard—intermittent. 

The judicial and legislative branches of 
our government have tried to cope with in- 
dustrial problems consistently and uninter- 
ruptedly. 


Judicial Efforts——The union posed a prob- 
lem to the American judiciary. How was 
the concept of a, collective entity to be filled 
into the framework of an _ individualistic 
society? Neil Chamberlain succinctly states 
the dilemma in his study of collective bar- 
gaining: 

“Until the early 1930's the view had pre- 
vailed that American society was rooted in 
individual freedom, which was threatened 
as much by powerful private groups as by 
a powerful government. The emphasis was 
therefore upon the restraint of union power, 
particularly, as it bore upon the non-union 
employee who sought to escape its impact.” * 


In an uncharted sea, with no guide, the 
judges struggled with the problem. Their 
struggles are recorded in their decisions and 
in their opinions. They are splendidly docu- 
mented in an apocryphal case appearing in 
Labor Relations and the Law.” 

Turbulent differences occurred. Many years 
elapsed and conflicting pronouncements were 
made before the courts handed down their 
decision declaring unions as legal entities 
per se.” 


Legislative Efforts.—Aside from legisla- 
tion dealing with the railroads,“ Congres- 
sional efforts were really confined to the 
Sherman Antitrust Act, the Clayton Act 
and the Norris-LaGuardia Act. 

The Sherman Antitrust Act’s application 
to labor, as some students think, was for- 
tuitous. It was intended to curb monopolies.” 
The United States Supreme Court, in the 


5 In re Debs, 158 U. S. 564 (1895): ‘‘Pullman 
Strike,’’ United States Strike Commission Re- 
port on the Chicago Strike (1894). 

* Work cited at footnote 3, at p. 283. 

“Enterprise Industry v. Amalgamated Ass'n 
Local 619, A. F. L."' in Mathews, Labor Rela- 
tions and the Law (1953), p. 4. 

™ Commonwealth v. Hunt, 45 Mass. 111 (1842). 
See also Nelles, “Commonwealth v. Hunt,’ 
32 Columbia Law Review 1128 (1932): Perlman, 
A History of Trade Unionism in the United 
States (1923). 

2 Erdman Act of 1898, 30 Stat. 424 (1898): 
Railway Labor Act of 1926, 44 Stat. 577 (1926). 
45 USCA Secs. 151 and following (1943). 

13 Berman, Labor and the Sherman Act (1930). 
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historic Danbury Hatters case, decided that 
the act was applicable to labor." 


The Clayton Act was passed for the pur- 
pose of exempting labor unions from the 
Sherman Act. The Supreme Court, how- 
ever, accompanied by Brandeis’ historic and 
vigorous dissent, decided that Congress ob- 
viously did not mean what Congress obvi- 
ously had said.” 


In 1932, Congress passed the Norris- 
LaGuardia Act.” The act was drastic and 
unapologetic in its judicial condemnation. 
It is a decalogue. It is a verboten sign. It 
is a “Thou Shalt Not” edict. The federal 
courts are themselves restrained from issu- 
ing restraining orders except under the most 
compelling circumstances. 


Throughout this period, both the judicial 
and legislative policies were circumscribed 
and negative. The issue, basically, was: 
What economic conduct of the union was 
within the allowable area and what eco- 
nomic conduct was prohibited? Both judi- 
cial and legislative acts were intended to 
delimit economic activity. It was not until 
the Wagner Act” that the orbit was ex- 
panded, that the scope was broadened, that 
the horizons were widened. The National 
Labor Relations Act in 1935 ushered in a 
new era. The government divested itself of 
the role of umpire in the economic struggle 
between labor and industry, and adopted 
the role of the proponent of a policy. 


The Wagner Act and the 
sustaining its constitutionality are a hallmark 
in our social and economic development. 
Collective bargaining is declared to be a de- 
sideratum. It is not merely to be “condoned.” 
It is not only to be “tolerated.” Collective 
bargaining is to be promoted. As a result 
of that legislation and the zealous and cru- 
sading devotion of the men who originally 
administered the act, collective bargaining 
was given a tremendous impetus. 


decisions ™ 


It is the development of collective bar- 
gaining and its ramifications that concern 


™ Loewe v. Lawlor, 208 U. S. 274 (1908). 


% Allen Bradley Company v, Local No. 3, 
IBEW, 9 LABOR CASES { 51,213, 325 U. S. 797 
(1945); Apex Hosiery Company v. Leader, 2 
LABOR CASES { 17,063, 310 U. S. 469 (1940): 
Duplex Printing Press Company v. Deering, 
254 U. S. 443 (1921). 

16 47 Stat. 70 (1932), 29 USCA Sec. 101 (1947). 

% National Labor Relations Act, 49 Stat. 449 
(1935), 29 USCA Secs. 151 and following (1947). 

% NLRB v. Jones & Laughlin Corporation, 1 
LABOR CASES { 17,017, 301 U. S. 1 (1937): NLRB 
v. Fruehauf Trailer Company, 1 LABOR CASES 
{ 17,019, 301 U. S. 49 (1937); NLRB v. Friedman- 
Marks Company, 1 LaBor Cases { 17,020, 301 
U. S. 58 (1937}. 
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us. We are not concerned with the “evan- 
gelism” of the labor movement.” Labor has 
worshipped at many shrines. It has listened 
to many prophets and relied on many oracles. 
There have been internal disagreements and 
diversities. 

“Like the larger society within which it 
lives, it, too, is pluralistic, but it has a unity 
and a coherence which it itself has been 
slow to recognize and build upon. It is in 
the curious position of having to discover, 
so to speak, what its soul is or, finding that 
impossible, to undertake to invent one.” ” 


Our emphasis, however, is on thé nego- 
tiatory aspects. These -and the contract 
relationship were given stimulus by the 
Wagner Act. Until the passage of the act, 
all changes were from within. The act 
marked the first change from without. Until 
the Wagner Act collective bargaining sailed 
against the wind; after the Wagner Act it 
sailed with it. 

To recapitulate, the changes that have oc- 
curred are: 

(1) Unions are continuous institutions. 
The failure of some local here or there does 
not destroy the national union and its affili- 
ates. Collective bargaining is a continuous 
process. A contract may expire. Its expira- 
tion, however, is merely a notice of the fact 
that the parties have to negotiate new terms 
and renew the understanding. There are to- 
day between 16% and 17 ‘million workers 
enrolled in 215 labor unions.” 

(2) The unilateral bargain is antediluvian. 
It is as rare as the Dodo. Collective bar- 
gaining is premised on an offer, a proposal 
or a demand by the union or the employer; 
on a counterproposal by one of the parties. 
Negotiations are a sine qua non. 

(3) There is a widespread public accept- 
ance of the institution of collective bargain- 
ing. There are periodic setbacks. There are 
the phrenetic groups that clamor and protest 
against this or that attitude taken by either 
labor or industry. There is opposition to 
intransigence. Nobody, however, seriously 
questions the fact that collective bargaining 
is an integral part of our democratic way of 
living. 

(4) We are concerned not merely with 
the pathological aspects of collective bar- 
gaining. We are concerned with its normal 


day-to-day routine problems. We accept the 
fact that labor and industry are not at war 
constantly. We have become mindful that 
the combat is the exception and that the rule 
is a peaceful cohabitation of labor and in- 
dustry. Through judicial experimentation 
and finally by definitive legislation, collec- 
tive bargaining has become a fixed institution 
our democratic life. 


Labor Contract 


The major development in collective bar- 
gaining has been the present-day concept of 
the labor contract.” The law is as yet 
amorphous. From the crucible of experience 
definite understandings are emerging. Prag- 
matically, case by case, theories are being 
forged. 


Arbitrator and the Contract.—The anvil 
of experience does not merely consist of 
the courtroom, however. A new tribunal 
and a new forum have emerged—the arbi- 
trator and the arbitration hearing. The 
modern labor contract differs materially 
from its predecessor. It covers a multitude 
of subjects. It is not limited to a wage 
bargain. Some of the topics covered are 
specific and definite. Others are deliberately 
vague and undefined. Where the subject is 
defined with precision, the parties intend it 
to remain unchanged. Where, on the other 
hand, there are general terms, the parties 
are very frankly abdicating. They are aban- 
doning the attempt at the specific and dele- 
gating the function of explicitness to the 
subsequent experiences which they may 
corral. Let us look at several illustrations. 

Seniority is one of the problems with 
which labor and industry are concerned. 
There are two ends of the spectrum. In one 
segment of industry seniority plays no role; 
in another it is absolute. In the garment 
industry there is no seniority rule. A worker, 
after being employed for two weeks, is en- 
titled to the same consideration and to the 
same benefits as the worker who has been 
working for 20 years. The same is true in 
the building trades. On the other hand, in 
the railroads and in mass transportation the 
seniority rule is fixed and rigid. Employees 
are promoted or demoted, laid off or called 
back, on the basis of their length of service. 

It is easy to determine the length of serv- 
ice of an employee. A clause, however, that 


” Saposs, Left Wing Unionism: A Study of 
Radical Policies and Tactics (1926), p. 192. 

” David, “‘A Decision That Makes a Differ- 
ence,"’ 9 Labor and Nation Timely Papers 49 
(1953). 


Collective Bargaining 


" Directory of Labor Unions in the United 
States (Department of Labor, 1953). 

= Teller, Labor Disputes and Collective Bar- 
gaining (1940), Vol. 1, p. 475, and 1947 Supple- 
ment; Lieberman, The Collective Labor 
Agreement (1939), Ch. 3. 
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reads “the basis for promotions, increases 
or decreases in the working force shall be 
length of continued service, training and 
efficiency” poses a problem.“ Who is to 
determine training and efficiency? They are 
essentially subjective matters. Are they to 
be left entirely to management? Are they 
subjects for collective bargaining and ulti- 
mately arbitration? 


That type of clause has resulted in in- 


numerable arbitration decisions. It has 
resulted in numberless settlements and 
clarifications between the parties. Signifi- 


cant, however, is the fact that even though 
the clause may have resulted in two or three 
arbitration cases, upon the agreement’s ex- 
piration neither party will request a clari- 
fication of the clause. The naive arbitrator 
and the unsophisticated advocate may be 
perplexed. The answer, however, lies in the 
fact that the parties do not want the clause 
clarified. They are merely assailing the 
judgment used on the application of the 
clause. 


Another illustration is the problem of 
technological changes. The approach to 
technological changes on the part of the 
labor union has changed. The labor move- 
ment’s initial attitude was one of resistance 
to the introduction of new devices. Its 
resistance was predicated on the fact that 
machines tended to displace labor. Some of 
that attitude still lingers on. By and large, 
there has come a recognition by the labor 
movement that technological changes and 
efficiency in production mean increased pro- 
ductivity and increased resources to be dis- 
tributed. Mechanization is accepted provided 
the increased productivity of man and his 
companion, the machine, do not limit their 
increased earnings to the owners, but dis- 
tribute some of their largess to the workers. 
If labor’s attitude has changed, there has 
similarly been a change in the position of 
industry. 


What is to be 
done with the displaced worker? How is the 


Problems, however, persist. 


survivor to fare? What share of the pro- 
ceeds of mechanization is the worker who 
is immediately affected thereby to receive, and 
what benefit is to inure to the whole employee 
group? ‘These are all questions that are 
left for collective bargaining and ultimate 
determination by arbitration. 


The problem of job standardization and 
time and motion study is another apt illus- 
tration of how what was originally uni- 
lateral became bilateral—of the manner in 
which the vacuum left in the labor agree- 
ment is subsequently filled in by the parties 
via collective bargaining and arbitration. The 
movement attracted attention about 1910. 
Here was Utopia. There was no need for 
collective bargaining, argued the industrial 
engineer. By precise, well-defined methods 
this creature of a new age could determine 
what the worker should rate and what con- 
stituted a fair day’s work. There was no 
more need for unions. There would be an 
impartial set of judges who would make all 
decisions.“ And, yet, time has shown that 
value judgments are important rather than 
scientific objectivism. Today the need for 
consideration, negotiation and agreement is 
accepted. The parties, however, have found 
that they cannot achieve agreemetit in all 
instances. The manner is then left open, 
open for determination by a skilled and 
knowledgeable person.” 


Two instances are mentioned. But any 
collective bargaining agreement has 25 to 30 
subjects that are left open—open for bar- 
gaining and ultimately for arbitration. These 
are areas for experimentation, for legisla- 
tion during the term of agreement. This 
is a new concept in collective bargaining. 


Courts and the Contract—The law went 
through a number of processes. Foremost 
among them were the usage theory, the 


23 Hershey Contract Clause 11, effective May 
18, 1953, through October 13, 1954. 

*% Hoxie, Trade Unionism in the United States 
(1917). 

2 Hershey contract, p. 10: 

‘“‘Technological Improvements, Changed Jobs 
and New Jobs. 

“The parties recognize and acknowledge that 
the increases in wages and other benefits 
herein granted to the employees depend, to a 
great extent, upon technological progress, bet- 
ter tools, methods, processes and equipment and 
a co-operative attitude on the part of the Em- 
ployer and the Union. The Union agrees that it 
will encourage, rather than resist, such prog- 
ress, and that it will not assert any demand for 
increased wages for a particular job by reason 
of changes in the job, unless such changes re- 
sult in a substantial, material and significant 


m— in the skill or labor required for the 
ob. 
“‘Where such is the result or where the in- 
Stallation of new machinery or the inauguration 
of new processes results in the creation of a 
new job, a qualified representative of the 
Plant Manager, accompanied by an authorized 
representative of the Union, shall study the 
job and assemble data for presentation to the 
Conference Committees, which shall then fix 
a rate for such job in proper relationship to the 
other jobs in the existing wage structure of the 
Employer. The determination of the rate shall 
be preceded by a minimum experience of 
thirty (30) work days on the job.”’ 

For an excellent discussion of the entire sub- 
ject, see Bell, Manpower in the United States 
(1954). 
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Union deals on a national scale 
with gigantic corporations have in 
the past forced smaller concerns to 
make concessions to labor unions 
which they would not otherwise have 


made. Officers of such mammoth 
companies, harassed and squeezed 
by cost problems and sharp sales 
competition, have been known to 
yield, against their better judgment, 
to clever contracts offered by labor 
bosses to ‘take them off the hook" 
of their business dilemma.—The 
Freeman, December, 1955. 


agency theory, the third-party beneficiary and 
the moral obligation.” The courts floundered. 
They were beset by a multitude of prob- 
lems. The understanding between a labor 
union and an employer is referred to as a 
contract. In nomenclature, then, it is simi- 
lar to the commercial breed of the same 
genus. Actually, however, it is nothing of 
the kind. In trying to rationalize labor con- 
tracts according to prevailing legal doctrines, 
the courts found themselves perplexed and 
baffled. They found that the agreement had 
no quid pro quo. The union, wearing the 
raiment of the unincorporated association, 
gave pause to the courts. While the union 
agreement is negotiated biiaterally, many 
courts felt that it was really a statement of 
company policy. Actually, the labor con- 
tract is not analogous to the commercial 
agreement. They are dissimilar. They are 
disparate. At times, they are antithetic.” 
Professor Harry Shulman has drawn the 
dichotomy between the two.” 


“The labor agreement is not made be- 
tween parties who seek each other out for 
the purpose of entering into a_ business 
transaction and who can shop around among 
competitors for the most favorable connec- 
tion. It is made, rather, between parties 
who find themselves already in a joint en- 
terprise and who have little or no choice in 
selecting each other for the relationship. 
The union hardly chooses the employer; and 
the employer does not choose the union. 
Both are dependent on the same enterprise; 
and, as a practical matter, neither can pull 
out without destroying it. Even when a dis- 


pute between them results in suspension of 
operations (a strike or lock out), they must 
strive so as to adjust the dispute as to 
resume their relationship. 

“Of necessity and quite independently of 
the agreement, the parties must live and 
work together daily and continuously. Their 
Gifferences and frictions require adjustment 
not merely in terms of redress for past 
wrongs but more importantly in terms of 
facilitating to-day’s and to-morrow’s co- 
operation. While conformance with the col- 
lective agreement is intended as a means to 
that end, it is not the only means and is 
not a guaranteed cure-all.” 


Professor Shulman further states: 


“The heart of the collective agreement— 
indeed, of collective bargaining—is the process 
for continuous joint consideration and ad- 
justment of plant problems. And it is this 
feature which indicates the great difference 
between the collective labor agreement and 
commercial contracts generally. The latter 
are concerned primarily with ‘end results’; 
the former, with continuous process.” 


The matter of contract enforcement was 
left to the state courts. Each court made a 
different determination. There was no uni- 
formity. Not only was there diversity of 
decision, but the rationale of the courts 
struck dissonances. 


There was doubt as to whether labor 
agreements ought to be enforced at all. It 
was only in 1927 that “the Committee on 
Industrial Arbitration of the American Bar 
Association recommended the enactment of 
legislation to make agreements to arbitrate 
legally entorceable, both in the commercial 
and labor fields. This appears to have been 
the first note taken by the American Bar 
Association of labor arbitration, although a 
few articles on the subject were published 


r.”™ 


in legal journals much earlier. 


Section 301 of the Labor Management 
Relations Act of 1947,” for the first time, 
gave the federal courts carte blanche in the 
enforceability of the labor contract. The 
full implications of that section are not yet 
clear. In the view of one writer, at least, “it 
appears that the effect of the Statute is to 
create a new uniform federal common law 
applicable to all collective agreements and 
to displace existing state regulation of this 


2% Commons and Andrews, Principles of Labor 
Legislation (4th Rev. Ed., 1936): Panhandle & 
Santa Fe Railway Company v. Wilson, 55 S. W. 
(2d) 216 (Tex. Civ. App., 1932). 

27 Syme, “Arbitrability of Labor Disputes,’’ 5 
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subject. It seems probable that, although 
the state courts will have the power to con- 
tinue to pass upon such cases, they will be 
required to apply the new federal law.” ” 


It is amazing with what sensitiveness and 
with what appreciation of the complexities 
of the problem some judges have approached 
the issues of enforcing labor contracts.” 


The cases under Section 301A," aside 
from building a federal common law of 
labor contracts, are interesting comments on 
other facets of industrial relations. It is signi- 
ficant that the preponderance of cases seek- 
ing contract enforcement have been instituted 
by unions. 


The courts have exhibited breadth and 
and perspicacity when removed from the 
pathological phases of labor relations. Some 
judges have demonstrated warmth, sympathy 
and understanding when faced with the 
issues of labor peace rather than labor con- 
flict. The query has been posed as to whether 
their understanding of the general char- 
acter of the labor scene, the dramatis per- 
sonae in the drama, the road blocks in the 
day-by-day determination of the contract 
may not influence them when confronted 
with the labor battle. Will a judge who 
has construed the clause of a labor con- 
tract be able again to regard m vacuo the 
picket line? Will the judge of the flexible 
rule of peace be so immutable in his judg- 
ment of the difficulties of battle? 


Scope of Collective Bargaining 


A good deal has been written about the 
scope of collective bargaining. It has been 
intimately tied in with what are known as 
management prerogatives. It has been de- 
fined by managements “as those rights or 
that authority which management must 
have in order to successfully carry out its 
function of managing the enterprise.” ™ 


The President’s Labor-Management Con- 
ference discussed the question at some 


members of the com- 


report on the 


labor 
from the 


length. The 
mittee dissented 
grounds that: 


“It would be extremely unwise to build a 
fence around the rights and responsibilities 
of managements on one hand and the unions 
on the other. The experience of many years 
shows that with the growth of mutual un- 
derstanding, the responsibilities of one of 
the parties to-day may well become the 
joint responsibility of both parties tomorrow 
We cannot have one sharply delimited area 
designated as management prerogatives, and 
another equally sharply divided area of union 
prerogatives without either side constantly 
attempting to invade the forbidden terri- 
tory, thus creating much unnecessary strife.” 


While the pundits have been pontificating 
on the scope of collective bargaining, the 
bargainers have proceeded to arrive at un- 
derstandings to serve their immediate needs. 
Employers and unions have eschewed dialectics 
and in their terrestrial way have achieved 
practical solutions. 

They have bargained on a variety of 
subjects. They have contracted about the loca- 
tion of a company, restrictions on the move- 
ment of a plant,” what is the work load and 
how many workers should man a machine. 
While some unions have insisted on restric- 
tions with respect to race, creed or color, 
others have insisted on contract provisions 
that would eliminate any discrimination be- 
cause of race, creed, color, nationality or 
religion. 

Engineering methods have been consid- 
ered the prerogative of management, yet the 
International Ladies’ Garment Workers’ Union 
maintains an elaborate engineering depart- 
ment of its own. Recently, Mr. Dubinsky, 
the president of the union, contributed a 
substantial amount of money to a fund that 
was to be used to substitute New York for 
Paris as the world style center. Certainly 
that was violative of all orthodox canons. 
Yet, it is consonant with the traditions and 
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the philosophies of American trade union- 
ism. There have been many instances where 
contracts have been entered into providing 
for a depreciation policy, the quality of the 
product or service. Labor agreements have 
provided for capital financing. The Sears, 
Roebuck contract provides that pensions are 
not a subject for bargaining. 

The scope of collective bargaining is con- 
stantly expanding. It is as mercurial and 
as fluid as the collective bargaining process 
itself. It is changing with time and with 
economic and social relationships. Dr. George 
W. Taylor suggests that the scope of col- 
lective bargaining is a subject for bargain- 
ing itself.” 

Actually, the scope of collective bargain 
ing is the way in which independent and 
powerful influences adapt themselves to the 
world in which they function. Collective 
bargaining is a dynamic process. It changes 
as often as any one of its complex factors 
change. Its nature shifts with the nature 
of the forces that impinge on it. To under- 
stand the scope of collective bargaining, one 
must understand the economic, social, poli- 
tical and cultural trends and from them 
draw conclusions as to how men behave. 


Conclusions 


We have gone a long way on the road to 
collective bargaining.” As a result of bar- 
gaining being institutionalized, as a conse- 
quence of its losing its ephemeral and 
evanescent characteristics and being per- 
manently installed as one of our basic social 
and economic phenomena, definite changes 
have manifested themselves. 

Union objectives have changed. Twenty 
years ago unions concerned themselves with 
wages, hours, earnings, control of jobs and 
little more. It was not until 1932 that the 
American Federation of Labor supported 
the principle of unemployment compensa- 
tion. Union participation in politics has 
become a real, vital and dynamic matter. 

The area of joint decision-making has 
expanded. Collective bargaining is not limited 
to wages and hours. It has gone on to 
health and welfare matters, pensions, holli- 
days, vacations, etc. These activities are 
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*” Taylor, Government Regulation of Indus- 


We view the union label, the union 
shop card, and the union button as 
important weapons in labor's arse- 
nal, which must be continuously and 
vigorously promoted as widely as 
possible. 

—AFL-CIO Convention Resolution 


not only jointly initiated, they are jointly 
administered. The union’s entry in the field 
does not mean exclusive occupancy by it. 
The employer remains. The field becomes 
one of unremitting bargaining. 


The role of the government in collective 
bargaining has contributed to the widening 
scope. This has been effected through the 
administrative definition of the statutory 
obligation “to bargain in good faith.” The 
Inland Steel decision™ and the Tide Water 
Oil case™ established the principle that an 
employer is obliged to bargain and that this 
obligation continues during the term of the 
agreement. In the Tide Water Oil case, the 
trial examiner said that “with respect to 
unwritten terms dealing with ‘wages, hours 
and other conditions of employment’ the 
obligation remains on both parties to bar- 
gain continuously.” ” 

Collective bargaining requires considera- 
tion of all matters remaining unsettled. We 
may assume that the catalogue of pertinent 
matters will continue to expand. In the 
Tide Water Oil case the NLRB examiner 
scrutinized the context of the management 
rights clause in the agreement and placed 
his own interpretation on it. 

Arbitration has had a phenomenal growth. 
In 1944, 73 per cent of labor agreements 
had arbitration clauses; in 1949 the figure 
was 83 per cent and in 1952, 89 per cent of 
all agreements provided for arbitration of 
disputes.” 

There are probably more than 100,000 
labor agreements in effect today. Some 
90,000 sets of negotiators have voluntarily 
agreed to submit their differences to arbitra- 
tion during the term of the agreement. 

Collective bargaining is the creature of 
labor and industry—creature which has re- 
ciprocally affected its makers. The labor 
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movement that we see today is not the 
labor movement of 25 years ago. Unions 
are an integral part of the community. 
Union officers are an organic factor in com- 
munal life. Public boards and commissions 
include representatives of labor as well as 
representatives of industry. Responsibility 
in municipal and national life is a con- 
comitant of responsibility under the agreement. 


What of the Future? 


Collective bargaining has become a major 
and continuing institution in our democratic 
life. We should not think that we ought to 
try to fit collective bargaining into any 
preconceived pattern. While it adapts itself 
to its environment, it has a life of its own— 
that life has its own development and be- 
comes a source of problems. 


The government’s role, as we have indi- 
cated, has changed over the years. The 
equation in which the government and 
collective bargaining are factors continues. 
What part the government is to play in col- 
lective bargaining is today as perplexing 
a problem as ever. On the one hand there 
is the Taylor point of view. That school 
of thought entertains the notion that the 
government fosters collective bargaining but 
does not participate in it. The state ushers 
the parties into the conference room and 
then leaves. It does not remain as the 
uninvited guest, as the silent partner, as 
the third member of the triangle.” 


Under the Taft-Hartley Act, the govern- 
ment invaded areas heretofore unoccupied. 
It has regulated strikes and picketing and 
internal matters. The distribution of power 
between the state and the federal govern- 
ment has been dimmed and become misty.“ 


There are those who suggest that the 
government stay out of labor matters. The 
government has never been a nonintervenor. 
The issue postulated really is not one of 
intervention versus nonintervention. The 
problem is: What boundaries do we want to 
stake out? What do we want the govern- 
ment to do? 

The writer does not think that there has 
been enough thought given to the implications 
of the legislation that is passed. What do 
we really want our laws to achieve? It is 
not enough to achieve industrial peace. The 
preservation of our system of free enter- 


prise, from which collective bargaining is in- 
separable, is just as important. Nazism, 
Communism and Fascism abolished strikes. 
The authoritarian society established indus- 
trial peace by political fiat. Strikes are no 
more—collective bargaining is no more. 
The rights of labor and industry are deter- 
mined by ukase. There is no peace, how- 
ever—there is only oppression. 


Let us look at an oversimplification. We 
may delegate the function of determining 
wages, hours and working conditions to col- 
lective bargaining or we may delegate the 
function to the state. Allowing labor and 
industry, as the spokesmen for employers 
and employees, to determine the share of 
wealth each segment of our community will 
have, implies the recognition of one type of 
economy. On the other hand, making the 
state the benefactor, having it allocate the 
wealth and making it the distributor implies 
another aproach and a different Weltan- 
schauung. At least until the passage of the 
Taft-Hartley Act our basic philosophy was 
grounded on the assumption that labor and 
indusiry would determine the economic 
benefits and the economic handicaps that 
they would sustain. That process was to be 
achieved by collective bargaining. The gov- 
ernment fostered collective bargaining. Any 
other role it played was ancillary. Its fixing 
of minimum wages and its role in social 
security merely constituted a determination 
of minimum social standards. 


Having the government make decisions 
with respect to all wages and all working 
conditions is in line with the European 
system of socialism. In Europe the gov- 
ernment is the benefactor. Both workers 
and employers look to the government to 
make the decision. The system of co- 
determinism was a government decision.“ 
Essentially, economic policy is determined 
through political manipulation. 


We have set forth in.some detail the 
changing patterns which collective bargain- 
ing has assumed and of which it has availed 
itself. Basic to an underseanding of col- 
lective bargaining is the fact that it sym- 
bolizes a certain type of government. The 
major phenomenon is the fact that our 
system, as pointed out by Dr. George W. 
Taylor,” is essentially idealistic. Collective 
bargaining presupposes agreement and in 
the vast majority of instances agreement 
is achieved. (Continued on page 40) 
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Decisions « « « 


Developments 


HERE are five simple rules to be fol- 

lowed in writing answers to grievances, 
according to Jules J. Justin, New York at- 
torney, arbitrator and industrial relations 
consultant. They are stated in the following 
article, which is reprinted by permission from 
Supervision Magazine, Copyright 1955. Mr. 
Justin sets out in a very practical way some 
pitfalls in carelessly processed grievances: 


“ HE DIFFERENCE between winning 

and losing an appeal in a grievance 
case may depend on the completeness and 
accuracy of what’s written on the blank. 
As you write out a grievance, remember 
that it may be negotiated by union repre- 
sentatives who know only what you tell 
them.” 

That’s what the CIO tells its union stewards 
in its manual “The Steward’s Job in Build- 
ing Your CIO.” Management’s supervisors 
—staff and line—could make good use of 
that warning in writing the answer to em- 
ployee grievances. 

Here is another bit of advice from the 
Glass Workers Steward’s Manual: 


“Your facts are their ammunition! Don’t 
send your representatives in with wet powder!” 


How much “ammunition” does a super- 
visor’s written answer provide management's 
representative at the grievance hearing or 
before the arbitrator, which simply states: 
“Grievance denied. There’s no merit to it.” 
That economy of words gives conclusions, 
not facts. Likely, the supervisor knew the 
facts—and he “assumed” that the employee 
who grieved likewise knew the reasons why 
his grievance had been denied. 

A wise works manager once explained to 
me the thought behind such an answer, when 
he said: “Don’t take me for what I say, but 
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for what I mean to say.” But then, neither 
management's representatives, nor arbitra- 
tors, are that “wise” — particularly when 
management fails to call the supervisor as 
its witness, to testify at the hearing on 
“what he meant to say.” 


Then there’s the case where management 
proceeds, unwittingly, with “wet powder” 
in its written answer, when the union ap- 
pea's to arbitration. Take this example: 


“GRIEVANCE REPORT—Enmployee, 
Tom Andrews—Drill Press Operator B. 

“NATURE OF GRIEVANCE—I am 
asking the proper classification and back 
pay to the day I was assigned to my present 
job. I am doing the same work as other 
Drill Press Operators A in my department 
and deserve the same rate and classification.” 


I would say that Mr. Andrews sets forth 
his complaint pretty clearly and factually. 


Now here’s how the foreman answered 
that one: 


“Grievance denied. Andrews requires too 
much supervision on his job and further, he 
loiters around his bench too much. William 
Hill, Foreman” 


Instead of taking corrective disciplinary 
steps to stop the “loitering,” the foreman 
seeks indirectly to punish the employee— 
at the expense of future efficiency of oper- 
ations and production. But equally clear, 
the foreman’s written answer does not meet 
the employee’s challenge: that he is “doing 
the same work as other Drill Press Opera- 
tors A” for which he claims “the same rate 
and classification.” 

When the union appeals a case of that 
kind to arbitration, the arbitrator wants to 
know whether or not Mr. Andrews does, in 
fact, do the “same kind of work” as the “A” 
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men in his department. The “same kind of 
work” means work of comparable quantity 
and quality, requiring that degree of expe- 
rience, skills and responsibilities called for 
by the “A” job description, or as practiced 
in the plant, if no job descriptions exist. 


In this type of case, the supervisor not 
only must know all the facts, which he usually 
does, but must be able to (1) sift out the 
material facts that answer the employee’s 
grievance; (2) know the standards that apply 
in adjusting a case of that kind; and (3) 
use those standards in writing an answer 
that is clear, objective and consistent with the 
contract. 


Essentially, the supervisor’s answer should 
serve to convince the employee, his union 
representative and, if appealed, the arbitra- 
tor, that the action he took was correct and 
proper. His answer must satisfy the ques- 
tion “Why?” that the grievance raises. 


Each type of case has its own standards. 
They are the guideposts which the parties 
themselves agree upon or accept in apply- 
ing their contract clauses in a particular 
case and under varying circumstances. These 
accepted standards arise out of the custom, 
usage and practice of industrial relations. 
Arbitrators in many cases rely upon these 
standards in deciding a case, when the 


parties’ contract omits mention of guide- 
posts on the issue in dispute. To illustrate: 


In a case that came before the writer— 
V & O Press-Emhart Company and United 
Steelworkers Union, CIO—an employee 
classified as a Tool and Die Maker “B” 
claimed that he was doing the work of the 
“A” classification. He sought to be classified 
as such and paid “A” rate. 

Referring to the “guideposts” the arbitra- 
tor followed in that case, the award stated: 
“The contract does not obligate the Com- 
pany to pay for potential skills that an em- 
ployee possesses, as long as the Company 
does not call upon the employee to use those 
skills in his work. Neither does the contract 
obligate the Company to make available a 
higher rated job, when the Company does 
not have need for that job.” 

The guideposts which the arbitrator is 
constrained to follow in deciding this type 
of case are as follows: 

(1) Does the job description of the “B” 
classification call for and cover the type of 
work that Mr. Jones performs? 

(2) Does the “A” job classification re- 
quire higher degrees of skill, experience, 
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training and responsibility, that materially 
distinguish it from the “B” classification? 


(3) Are the job descriptions and the fac- 
tors that materially distinguish them applied 
properly by the company to the employees 
and in the plant operations ? 

(4) Does the worker in the “B” classifica- 
tion perform or is he required to perform 
and assume the responsibility to do that 
part of the “A” classification which mate- 
rially distinguishes it from the “B” classi- 
fication ? 


Using these standards, the arbitrator found 
that a real distinction existed between the 
“A” and “B” classifications of the tool and 
die maker occupation in the plant, and that 
the employee did not perform, nor was he 
required to perform, that work of the “A” 
job classification “which materially distin- 
guished it” from the “B” classification. Ac- 
cordingly, the arbitrator denied the union’s 
grievance in that case. 

In another case involving a similar ques- 
tion—Wetter Numbering Machine Com- 
pany and the United Electrical Radio and 
Machine Workers Union, Independent—the 
company denied an employee’s claim that 
he be upgraded to the “A” classification on 
the ground that “only about 4%” of the 
employee's work over a period of six months 
was Class “A” work. From the proof of- 
fered, however, the arbitrator found that the 
employee “has been doing work of the same 
kind, type, skill and requirements as the 
other two ‘A’ men” in the plant during the 
entire period of time referred to. 


“In fact,” the arbitrator held, “the line 
drawn between what the Company calls A 
and B work in its plant is at most a tenuous 
one. From the proof offered the arbitrator 
finds little difference between the type and 
nature of the work assigned to and under- 
taken by Mr. Heinemann and that assigned 
to and undertaken by the A men.” 


The arbitrator sustained the employee's 
grievance in that case, on the ground that 
he “has been doing work of the same kind, 
requirements and skill as the other two A 
men, and he is entitled to be classified as a 
Tool and Die Maker A at the minimum 
contract rate 

In another type of case—Owens-Corning 
Fiberglas Corporation and Textile Work- 
ers Union, C1O—the union claimed that an 
employee, who had been temporarily trans- 
ferred at the company’s request to a higher- 
rated job, was entitled to be paid at the full 
“Qualified” contract rate and not at the 
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“Beginners” rate for that classification A 
clause in the contract, provided that “The 
Employer will endeavor to train senior em- 
ployees on the job for which they are next 
in line for promotion so that they may 
qualify for such job when a vacancy occurs.” 
The company relied in part on that contract 
provision and in answering the grievance 
before the arbitrator, stated that it “would 
not be reasonable to expect that the Com- 
pany would be required in training its em- 
ployees by temporary transfers to pay the 
qualified rate where the employee is not 
fully qualified to perform all the duties and 
responsibilities of the temporary job. Such 
a requirement would discourage the Com- 
pany from using temporary transfers as a 
means of affording employees training for 
advancement to higher paying jobs.” 

The arbitrator quoted that statement in 
his award, as supporting grounds, in deny- 
ing the employee’s grievance. 

Of course, the fault in not knowing how 
to properly answer grievances does not al- 
ways stem from the foreman or line super- 
visor. Often the written answer prepared 
by staff men gives “wet ammunition” to the 
company’s representatives at the grievance 
hearing or before the arbitrator. Here again 
it is not so much a matter of not knowing 
the facts as it is of not knowing the stand- 
ards, which becomes the deciding factor in 
certain types of cases. 

Take the “merit” increase type of case. 
The employee's grievance states: 

“I protest not being given an increase to 
the top of my grade during the last review. 
I have been working on my present job 
longer than any other operator. They get 
the top rate of my classification and I do 
not. I ask that I be given the merit increase 
of 10¢, bringing me to the top of my rate.” 

The final answer to that grievance, writ- 
ten by the staff representative, after :eview, 
stated: “Fred Barnes was denied any merit in- 
crease on the last review because his work 
doesn’t warrant a further increase at this 
time. He doesn’t turn out the same amount 
of finished work as other employees in his 
classification and therefore he doesn’t de- 
serve the top rate of his classification. Griev- 
ance is denied.” 

Now, on the surface, that would seem a 
pretty factual answer to the grievance. But 
here again the answer misses both the mate- 
rial fact and the commonly accepted standard 
involved in cases dealing with ingrade in- 
creases within the rate range. 
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Generally, and unless the contract pro- 
vides otherwise, an employee progresses 
from the minimum to the maximum in the 
rate range of his classification depending on 
whether he meets the requirements of his 
job—not whether he is as good an operator 
as some of the other employees in his clas- 
sification; and not whether he fails to turn 
out the “same amount of finished work” as 
some of the other employees in his classifi- 
cation. 


“ 


To “merit” an ingrade increase in his rate 
range, an employee must meet the produc- 
tion and work requirements of his job. These 
include such objective factors as (1) quan- 
tity and quality of work set by the company’s 
production standards; (2) regularity of at- 
tendance; (3) amount of supervision re- 
quired ; (4) meeting responsibility for machines 
and materials; (5) general conduct record; 


and so forth. 


These objective factors commonly con- 
stitute the standards that determine whether 
the employee “merits” an ingrade increase 
in his rate range. The employee's perform- ‘ 
ance record should be measured against 
these objective factors and standards—the 
requirements of his job. Unless the contract 
provides otherwise, the employee’s perform- 
ance record is not measured competitively 
as between himself and other employees, 
who may be performing work above those 
standards and job requirements. 


Of course, what the parties intended un- 
der their contract becomes a material factor 
in each case. In this type of case, the arbi- 
trator must determine from the language, 
or if the language is ambiguous, from the 
way the clause had been applied in the past, 
just what the parties intended—whether the 
employee’s production was to be judged 
competitively with other employees or whether 
his production was to be measured against 
the requirements of his job, to “merit” an 


ingrade increase. 

The supervisor then must frame his an- 
swer to the grievance with these material 
factors and standards in mind. 

In seniority cases, supervisors’ answers 
to grievances can sometimes mean the “dif- 


ference between winning and losing an 
appeal.” 
Thus, in a case where the employee 


claimed that he had been improperly passed 
over in a promotion, a statement that “the 
seniority factor is not considered important 
in this case as only two days separated the 
two men,” hardly puts “dry powder” in 
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management’s answer, particularly where 
the contract provides that seniority shall 
be the governing factor, where ability and 
qualifications for the new job are relatively 
equal. 


In cases where the union claims that the 
company violated the contract in allowing 
foremen to do production work or by as- 
signing work to employees outside of the 
agreed-upon classifications, the company’s 
written answer sometimes seeks to justify 
the action by claiming that an “emergency” 
existed. The answer often fails to set forth 
material facts that show or support that an 
“emergency” did exist, necessitating the 
company’s action. 


It should be remembered that a clear, 
objective and consistent answer not only 
serves to tell the employee “why” his griev- 
ance was denied; it also apprises manage- 
ment’s representatives of the material facts 
involved in the grievance, and provides 
them with a “checklist” in preparing the 
case for arbitration, if the union appeals. 


In disciplinary cases, we also find some 
common errors that supervisors and staff 
people fall into in writing their answers. 


Thus, in a case where the supervisor dis- 
ciplined an employee for an “insubordinate 
act” and suspended him for ten working 
days, management’s answer in the fourth 
step contained the following additional charges: 


“. . and further, Wilkins has caused 
considerable trouble in the past. He has 
been late frequently without giving a proper 
excuse and he has left his work bench on 
a previous time for which he was warned 
about; and his work is generally not up to 
production standards.” 


These additional charges do not bolster 
management’s case on the offense at issue. 
Either the employee committed the insub- 
ordinate act as charged, or he did not. Prior 
acts of misconduct may be used to support 
the penalty imposed for the present offense. 
They do not lend support to the charge 
itself. Under this kind of answer, the union 
often points to these additional, extraneous 
charges of misconduct to show that the in- 
subordinate act was not the “real cause” for 
the discipinary suspension. The union relies 
on them to show that the supervisor “dis- 
criminated” against the employee, or that 
the insubordinate act had been “provoked” 
by the supervisor’s antagonism. 


Furthermore, if the answer contains such 
additional “background” material, the nat- 
ural questions that come to the arbitrator’s 
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mind are: What did the supervisor do about 
such acts of misconduct? Did the supervisor 
seek to correct them by appropriate disci- 
plinary measures? These questions manage- 
ment’s representatives must be prepared to 
answer. At least the answers should plainly 
indicate that management asserts these ad- 
ditional prior acts of misconduct only to 
justify the degree of penalty imposed in the 
instant case. 


Supervisor's staff and line often miscon- 
strue by their answers the purpose of a 
written warning in a disciplinary case. They 
underrate its value as the first step in cor- 
rective disciplinary procedure. 


“You have been absent three times in this 
past month without reasonable excuse. We 
advise you that if you continue to be late 
we shall have to take disciplinary action 
against you.” 

The above written warning defeats in part 
its very purpose. It fails to recognize that 
the written warning itself constitutes disci- 
plinary action; and it fails to convey such 
fact to the employee. A written warning is 
the first step in corrective discipline. Un- 
doubtedly, what the supervisor “meant” was 
that management would take “further” or 
“more severe” disciplinary action, if the 
employee failed to correct his improper 
conduct. 

The art of writing answers to grievances 
does not lie primarily in the skill of using 
language. The know-how lies in (1) know- 
ing or finding out the facts that gave rise 
to the grievance; (2) sifting out the material 
facts that go to the heart of the complaint— 
that meet the employee’s challenge; (3) 
knowing the objective factors which the con- 
tract or the company’s policies or practices 
set up to handle the situation grieved about; 
(4) learning the commonly accepted standards 
followed by arbitrators to guide them in de- 
ciding certain types of disputes; and (5) 
setting forth in “readable writing” those 
material facts which relate to the objective 
factors and standards, and answer the ques- 
tion “Why?” which the employee's griev- 
ance raises. 


Following these guideposts, the super- 
visor’s answer will go far towards “solving 
the problem” raised by the grievant. The 
answer will provide “dry ammunition” for 
management’s representatives to “win” the 
dispute—that is, to have the union “buy” 
the answer, or to have the arbitrator solve 
the problem in the way that management says 
it should properly be solved—and not “lose” 
the case. 
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Decisions of Courts and 
Administrative Agencies 


ITH THE FALL in the Garden of 
Eden, man lost his immunity from 
disease, aging and death. 

Science attacks man’s problem with di- 
sease. Religion alleviates man’s fear of 
death. Government, industry and man’s own 
social conscience is attacking the problem of 
aging through pension and retirement benefits. 

This is not to be a dissertation on geron- 
tology, but the subject is brought to mind 
by a currently reported case of a worker 
who objected to his being compulsorily re- 
leased from his job because he had attained 
retirement age—Lamon v. Georgia Southern 
& Florida Railway Company, 29 Lasnor Cases 
{ 69,573 (Georgia Supreme Court). 

Is age 70 too old for one to continue in 
employment as a conductor on a railroad 
train? Mr. Lamon did not think so and he 
sought to enjoin his union from enforcing 
his compulsory retirement. He had worked 
for the railroad for 49 years and was in good 
health, even though now two years beyond 
the compulsory retirement age of 70 years. 


He went after his union but he didn’t 
charge any bad faith in their representing his 
interests. He did say they didn’t follow set 
procedure. He charged head-on into the 
amendment, in 1955, to the collective bar- 
gaining agreement between the railroad and 
the union which provided that conductors 
shall forfeit all seniority and retire from 
service when they attain 70 years of age. 

Now this is the way Mr. Lamon looked 
at it: If the amendment to the agreement 
was valid, he was deprived of his seniority 
rights, which are property rights, and forc- 
ing his retirement deprived him of his prop- 
erty without due process of law in violation 
of the state constitution and the United 
States Constitution. If the compulsory re- 
tirement clause is valid, it is discriminatory 
in that it discriminates in favor of the 
younger conductor and against the older 
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conductors. He also contends that compul- 
sory retirement, because of age, is not a 
proper subject of negotiation between an 
employer and a union, 


Such contract clauses are valid and not 
discriminatory against a special class be- 
cause the contract provision affects all mem- 
bers equally. Each member will be affected 
the same when he reaches retirement age. 


Members of a union organization who se- 
lect, appoint or constitute an organization 
as their exclusive bargaining agent are, of 
course, to be bound by the terms of the con- 
tract negotiated. All or most collective bar- 
gaining agreements provide for its revision 
or its abrogation. So, if a member of a union 
acquires seniority rights under a contract 
which provides for amendment or cancella- 
tion, he is waiving or renouncing any con- 
stitutional rights he may have because of the 
contract. 


Aside from this, collective bargaining agree- 
ments do not create a permanent status or 
give an indefinite tenure or extend rights 
created or arising under the contract beyond 
its life. In other words, there are no inher- 
ent, natural or constitutional rights to sen- 
iority. They are created out of the contract 
and not out of the employment. 


It’s true that it might be discriminatory 
for Congress to legislate compulsory retire- 
ment, but that, of course, is a different matter. 


It seems pretty well settled, by decisions 
under the Railway Labor Act and under the 
National Labor Relations Act, that com- 
pulsory retirement, because of age, is a 
proper subject of collective bargaining. This 
is simply a question of right of private par- 
ties to contract. This issue was raised and 
settled by the Supreme Court in the cele- 
brated Inland Steel decision (15 Lasor Cases 
{ 64,737, 170 F. (2d) 247) and in the National 
Licorice Company decision. 
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Growing Old Gracefully, an_ illus- 
trated 24-page booklet intended for 
those about ten years from retire- 
ment, is available without charge 
from Health Education Service, John 
Hancock Mutual Insurance Company, 
Boston, Massachusetts. 


The Inland Steel Company established a 
uniform fixed compulsory retirement age 
for all of its employees in connection with 
its retirement annuity program, because (1) 
the fixed retirement age gives the employee 
advance notice as to the length of his pos- 
sible service with the company and enables 
him to plan accordingly; (2) the fixed re- 
tirement age prevents grievances as to each 
employee's employability; (3) a fixed retire- 
ment age gives an incentive to younger 
men; and (4) it is unfair and destructive 
of employee morale to discriminate between 
types of jobs or types of employees in retir- 
ing such employees from service. This puts 
a plan for a compulsory retirement age 
under the bargainable category of “con- 
ditions of employment.” 


In its decision (Inland Steel), the Supreme 
Court said: “In National Licorice Company v. 
NLRB, [2 Lapor Cases { 17,056], 309 
U. S. 350, 360 [we] held that col- 
lective bargaining extends to matters in- 
volving discharge actions. We are unable 
to differentiate between the conceded right 
of a Union to bargain concerning a dis- 
charge, and particularly a nondiscrimina- 
tory discharge, of an employee and its right 
to bargain concerning the age at which he is 
compelled to retire. In either case, the 
employee loses his job at the command of 
the employer; in either case, the effect upon 
the ‘conditions’ of a person’s employment is 
that the employment is terminated, and we 
think, in either case, the affected employee 
is entitled under the Act to bargain collec- 
tively through his duly selected representa- 
tives concerning such termination. In one 
instance, the cessation of employment comes 
perhaps suddenly and without advance notice 
or warning, while in the other, his employ- 
ment ceases as a result of a plan announced 
in advance by the Company. And it must 
be remembered that the retirement age in 
the instant situation is determined by the 
Company and forced upon the employees 
without consultation and without any voice 
as to whether the retirement age is to be 
65 or some other age. The Cotmpany’s 


position that the age of retirement is not 
a matter for bargaining leads to the in- 
congruous result that a proper bargaining 
matter is presented if an employee is sud- 


denly discharged on the day before he 
reaches the age of 65, but that the next day, 
when he is subject to compulsory retire- 
ment, his Union is without right to bargain 


concerning such retirement. 


“A unilateral retirement and pension plan 
has as its main objective not job security 
for older workers but their retirement at 
an age predetermined by the Company, and 
we think the latter is as much included in 
‘conditions of employment’ as the former. 
What would be the purpose of protecting 
senior employees against layoff when an 
employer could arbitrarily and unilaterally 
place the compulsory retirement age at any 
level which might suit its purpose? If the 
Company may fix an age at 65, there is 
nothing to prevent it from deciding that 50 
or 45 as the age at which employees are no 
longer employable, and in this manner 
wholly frustrate the seniority protections 
for which the Union has bargained.” 


That just about covers the legality of 
compulsory retirement, and Mr. Lamon lost 
his cause, but a few extralegal comments 
seem appropriate. 


What about the selection of age 65 as the 
cutoff date? A male born now has an 
average life of 66.6 years, but since life 
is lengthening and since in many there is a 
difference between their chronological age 
and their physical age, shouldn’t the com- 
pulsory retirement age have some relation 
to the work to be done? 


Compulsory retirement at age 65, or some 
other fixed date, is an easy way around the 
problem for it does not demand the exercise 
of judgment on the part of either the em- 
ployer or the union, and it does not demand 
any evaluation of individuals in relation to 
jobs. Retirement at some chronological age 
militates against the likelihood of the em 
ployer or the union being charged with 
bias or prejudice. 


Mr. Lamon’s contract providing retire- 
ment at age 70 is more liberal than is the 
general rule requiring retirement at 65. 


Unions have resisted the compulsory re- 
tirement of workers when they have passed 
a particular age even where there is a 
pension program, according to Solomon 
Barkin, director of research, Textile Workers 
Union of America, and he says that several 
strikes have centered about this issue. Some 
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unions contend that the worker has a right 
to his job at least as long as he is qualified. 
Some contend that the compulsory feature 
should be eliminated, that the worker should 
have a voice in selecting the date of his 
retirement (otherwise, “retirement” is dis- 
charge because of age), and that pension 
programs should be designed to provide an 
adequate alternative to aged workers who 
no longer desire to continue their employ- 
ment. This, in essence, is what Mr. Lamon 
was trying to put across in his suit. 


Mr. Barkin says: “In one instance a court 
has held that such a policy violated the 
contract. One judge has declared that ‘re- 
tirement implies that at least part of the 
motive power must originate in the person 
whose status is to be changed. Retirement 
includes some consent by the employee; it 
may be by participating in a pension plan 
or it could be by specific agreement. 4 
Other courts and arbitrators have refused 
to conceive of compulsory retirement as a 
discharge and have held that unless the 
contract specifically subjects an existing 
compulsory retirement policy to the seniority 
provisions, the company is at liberty to 
retire workers at the specific age.” 

No doubt unions will press for flexible 
retirement age provisions which provide a 
minimum age, such as 65 years, for volun- 
tary retirement and a higher maximum age 
for compulsory retirement. 


To many, that bright day when there is 
freedom from work is a consummation de- 
voutly to be wished, but when that last 
work day comes and the retiree steps from 
the income of a job to the reduced income 
of a pension there are many who, like Mr. 
Lamon, will object and paraphrase the 
Florence Percy prayer published almost 100 
years ago in the Saturday Evening Post: 
‘Backward, turn backward, O Time, in 
your flight, Make me . . . [an apprentice] 
again just for tonight!” 


Educator Pickets 

In a strike against casket manufacturers, 
the union picketed several plants of the 
manufacturers and, also, establishments of 
various funeral directors. 

The pickets distributed hand bills to the 
general public, which read as follows: 

“To the general public. This funeral 
parlor is using nonunion caskets in order 
to lower the standards of living in an 
industry that has been grossly underpaid 
for years. 
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“This undertaker is averaging from 300 
to 400 percent on every casket he sells. 
It costs him $50 for a casket he sells to 
you for $165 to $200. You pay $350 to 
$500 for a casket that cost him $100. In 


addition to the fabulous price you pay 
for a casket you are charged for every 
other service that the funeral director so 


suavely sells you after he sees your life 
insurance policy.” 
They carried signs like this: 


INFORMATION 
FOR THE GENERAL PUBLIC 
THIS IS NOT A STRIKE NOR 
A BOYCOTT 
| This funeral parlor is buying caskets 
in an industry whose employees have been | 
grossly underpaid for years. | 


Funeral parlors average from 300 to 
400% on every casket sold. A casket that 
costs $50 is sold for $165 to $200. You 
pay $350 to $500 for a casket that costs 
$100. In addition you pay for every other 
service that the funeral director gives. 

PRICES IN THIS TYPE OF 
INDUSTRY 
SHOULD BE CONTROLLED 

Write to your mayor and officials of 
the State and ask them to regulate this , 
industry by law. 


The union called this “educational” picket- 
ing because nothing in these hand bills or 
signs was intended to induce or encourage 
the employees of the funeral parlors to 
refuse to handle goods or perform services 
for these employers. The information was 
directed to the general public. The trial 
examiner and the Board viewed the picket- 
ing as an unlawful inducement of a second- 
ary boycott, even though none of the 
employees of the funeral parlor stopped 
work.—Casket Makers Local 3128, 114 NLRB, 
No. 207. 


The Union and the Individual! 


The little lady went on a four-month sick 
leave and during that time she did not pay 
her union dues. She attempted to comply 
with union procedure in this kind of a 
situation and asked the union agent if she 
could pay her delinquent dues (about $12) 
in installments after she returned to work, 
but the union agent insisted upon lump-sum 
payment because, as he told her, she “was 


not the type of person he wants in his 
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One of the virtues of unity as | see 
it, is that it will isolate, and | hope 
destroy, the leadership of those so- 
called unions which prey upon their 
members, employers, and the com- 
munity. They exist for either the 
financial gain of dishonest and un- 
scrupulous men or for the equally 
dishonest and unscrupulous ends of 
subversion. —James P. Mitchell 


union.” His dislike of the young lady 
stemmed from the fact that during the pre- 
election. organization campaign, she was 
very active in behalf of the CIO union 
which lost the election. 

Being persistent, she telephoned the presi- 
dent of the union and explained that she 
could not make arrangements with the local 
union agent to pay delinquent dues in in- 
stallments as many others had done. The 
president of the union told her that he would 
make arrangements with the union agent 
for her. However, a day after the president 
visited the union agent, the union agent 
requested the company to discharge the 
little lady because of her failure to pay 
her dues. 

Although the union claimed that the re- 
quested discharge was valid because she had 
failed to pay her periodic dues uniformly 
required, the Board disagreed and found 
nonuniform treatment by the union because 
it demanded her back dues in a lump sum 
and that she obtain a withdrawal card be- 
fore returning to work, while the union ac- 
corded much greater leniency to other em- 
ployees in similar situations. It had never 


refused installment payments from delin- 
quent members. Sometimes the union did 
not collect dues from a nonworking em- 


‘ployee, whether or not a withdrawal card 


had been obtained in advance. 


Said the Third Circuit: 

“We think that the evidence before the 
Board justified its conclusion that the union 
did not accord uniform treatment to [her] 

This fact suffices, in our opinion, 
to show a violation of Section 8(b)(2) since 
the union caused the employer to discrimi- 
nate against [her] . . . for some reason 
other than failure to pay pericdic dues 
uniformly required.” 

In addition to its determination that the 
union did not have a valid reason for re- 
questing discharge, the Board determined 
that the real reason for her discharge was 
her pre-election activities and sympathies 
for the rival CIO union, and that a dis- 
charge under such circumstances was a 
violation of Section 8(b)(1)(A), which pro- 
hibits a union from doing anything which 
would restrain or coerce employees in the 
exercise of their Section 7 rights. 


The union contends, however, that there 
was insufficient evidence that the discharge 
occurred because of the lady’s sympathies 
for the rival union. 

It seems quite obvious that when an 
employee who is well known for activities 
and sympathies for a rival union is dis- 
charged on the pretext of reasons which 
did not cause the discharge of other em- 
ployees, the natural inference to any ob- 
server would be that “cooperation” with this 
union leads to leniency in dues-payment 
requirements.—NLRB v. Teamsters Local 
169, 29 Lapor Cases 69,599. 


CHANGING PATTERNS IN COLLECTIVE BARGAINING— 
Continued from page 32 


There is no collective bargaining in a 
totalitarian state. The state becomes the 
embodiment of the shreds of freedom and 
the epitome of bondage. Collective bargain- 
ing is the quintessence of free enterprise. 
Labor, industry and the government must 
bear this in mind. Labor may score a 
victory over industry and industry may gain 
a momentary triumph over labor. If that is 
achieved by sacrificing the basic independ- 
ence of labor and industry, then the cost 
of the victory is too great. Government 
intervention ought to be at a minimum. It 
ought to be used only sparingly. It ought 
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to implement collective bargaining rather 
than supplant it. 

New patterns are to be found by labor 
and industry as the years proceed. The 
very continuity and permanence of collec- 
tive bargaining will enable the parties to 
find new mechanisms and new devices to 
achieve their objectives. The last quarter 
of a century has been eventful, turbulent 
and productive. One can hardly foretell 
in our dynamic age what the next quarter 
of a century will bring in its wake. 

[The End] 


January, 1956 @ Labor Law Journal 


= 


Tax Deduction 
for Ford Contribution 


The Internal Revenue Service has ruled 
that the payments the Ford Motor Com- 
pany will put into trust funds to finance its 
supplemental unemployment benefit plan 
will be considered currently deductible 
business expenses for federal income tax 
purposes. 


This favorable ruling satisfies one of the 
conditions which had to be met before the 
plan, worked out by Ford and the United 
Auto Workers Union last June, could go 
into effect. 


In making the result of this special ruling 
available to the Laror Law JourNnat, Ford 
stated it will now start making payments 
into two trust funds, one of which covers 
benefits to employees laid off from Ford 
defense operations and the other of which 
covers benefits te those laid off from all 
other company operations. Under the agree- 
ment, contributions to the trust funds are 
scheduled to begin on January 30, 1956, 
when Ford will make a lump-sum payment 
of approximately $10 million, equal to five 
cents per hour for every hour for which 
each employee has been paid since June 6, 
1955. 

Ford intimated that the trust agreements 
for custody of the funds are presently being 
worked out and that a trustee or trustees 
will be announced soon. 


Before the supplemental unemployment 
pay plan can go into effect, one more require- 
ment remains to be met. States in which 
an aggregate of two thirds of Ford’s hourly 
paid workers are employed must adopt rul- 
ings or legislation which will permit an 
unemployed Ford worker to draw full state 
unemployment benefits in addition to the 
benefits received from Ford under the plan. 


Wages . . . Hours 


Ford said that if this integration of the 
plan with the various state unemployment 
systems is approved by the required number 
of states, layoff payments to employees 
will start next June 1. The Ford plan 
assures its jobless hourly paid workers com- 
bined state and plan benefits amounting to 
65 per cent of their normal take-home pay 
for four weeks and 60 per cent for 22 weeks 
thereafter. 

So far, four states with Ford hourly em- 
ployees have indicated that integration will 
be allowed. They are Michigan, New York, 
Massachusetts and New Jersey, which to- 
gether account for approximately 65 per 
cent of the company’s hourly rated work 
force. Ohio, a key state in the final imple- 
mentation of the plan, was the first state 
where approval of the plan was placed be- 
fore the voters. They rejected a union- 
sponsored initiative petition which would 
have forbidden setoff of employer payments 
against state unemployment benefits. 

The Treasury ruling allowing these pay- 
ments because of the union-negotiated sup- 
plemental unemployment benefits as deductible 
business expenses makes the government a 
heavy contributor to the layoff pay plan. 
With the present corporate income tax rate 
of 52 per cent, the loss in revenue will be 
considerable, since all contributions accrued 
from June 6, 1955, will be deductible in the 
income tax return for the taxable year 1955. 


A supplemental question yet to be an- 
swered by the Internal Revenue Service is 
the tax treatment of payments from the 
funds in the hands of the jobless employee 
workers. Will the benefits be taxable as 
compensation in lieu of wages or will the 
payments be considered as being in the 
category of state unemployment compensa- 
tion benefits and thus be exempt from fed- 
eral income tax? Eventually, this puzzler 
must be solved by the Treasury. 
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Executive Exemption Regulations 
to Be Re-examined 


The pay of executives: and administrative 
and professional employees is exempt from 
the overtime requirement of the law. (FLSA 
Section 13(a)(1).) 


A quick test to determine the status of 
such an employee has been his pay—that is, 
executives must be paid not less than $55 
a week and administrative and professional 
employees not less than $75 a week. 


These standards were set up in 1950 and 
now, in light of present favorable economic 
conditions, these standards are being re- 
examined. Hearings took place about the 
middle of December to determine what 
changes, if any, should be made in the regu- 
lations interpreting the pertinent section of 
the law. 


Some 20 witnesses from industry, the 
professions, trade associations and labor 
unions presented varying views during the 
three-day hearings. Some labor groups pro- 
posed a $100-a-week requirement for execu- 
tives and $125 a week for professionals and 
administrative employees. Employer groups 
proposed a more modest increase in the 
salary requirements or no increase at all, 
or contended that there should be no salary 
requirement. It was also recommended that 
the supervisory, administrative and profes- 
sional groups should be exempt solely on 
the basis of their duties and responsibilities. 


Minimum Wage Determination 
Upheld by Court of Appeals 


The United States Court of Appeals for 
the District of Columbia issued a decision 
in favor of Secretary of Labor Mitchell, up- 
holding his industry-wide minimum wage 
determination of $1 per hour for govern- 
ment contracts in the cotton, silk and syn- 
thetic branches of the textile industry. 


* The decision was issued in the case insti- 
tuted against the Secretary by Covington 
Mills, Inc., Alabama Mills, Inc., and more 
than 150 other textile mills, to stay enforce- 
ment of the wage determination and to have 
it declared invalid. 


The wage determination was issued pur- 
suant to the Walsh-Healey Public Contracts 
Act, which provides that any government 
contract in excess of $10,000 shall include a 
requirement that persons employed in manu- 
facturing or furnishing yoods under the 


contract will be paid “not less than the 
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minimum wages as determined by the Sec- 
retary of Labor to be the prevailing mini- 
mum wages for persons employed on similar 
work or in the particular or similar indus- 
tries or groups of industries currently oper- 
ating in the locality in which the materials, 
supplies, articles, or equipment are to be 
manufactured or furnished under said con- 
tract.” 


The court’s decision upholds the long- 
standing position of the Department of La- 
bor that an industry-wide prevailing mini- 
mum wage determination is authorized by 
the Public Contracts Act in circumstances 
where competition is industry-wide, and 
that the Secretary of Labor is not required 
by the law to determine separate minimum 
wages for each separate locality or com- 
munity. 

Solicitor of Labor Stuart Rothman, who 
presented the argument on behalf of the 
Department of Labor, said: “This decision 
is of the greatest importance in the adminis- 
tration and enforcement of the Public Con- 
tracts Act. The decision will undoubtedly 
affect millions of workers who receive the 
benefits of the Secretary of Labor's Walsh- 
Healey wage determinations.” 


Articles of Incorporation 
Prohibit Employee Annuity 


A stockholder in a derivative suit success- 
fully attacked an executive’s annuity contract. 
The articles of incorporation prohibited the 
employing corporation from creating or in- 
curring any indebtedness that would ma- 
ture after more than one year without con- 
sent of the stockholders. 


The corporation had hired a vice president 
and general manager at a stipulated salary 
and, in addition, an annuity for life in 
monthly payments equal to the sum of $150 
multiplied by the number of full years 
which he was in the employ of the company; 
and in the event his wife survived him, she 
was to be paid two thirds of such monthly 
amount for her life. The contract contem- 
plated that the executive and his wife would 
render consulting services during the time 
they, respectively, would receive the an- 
nuity. The executive could terminate the 
contract upon three months’ notice in writ- 
ing and the company could terminate the 
contract upon six months’ notice by the 
unanimous vote of the board of directors. 


In order that the executive and his wife 
reap the benefits of the annuity, it was 
necessary that he be in the employment of 


January, 1956 @ Labor Law Journal 


the company for at least a year. Once he 
had served a year, the annuity could not be 
terminated. Thus, the annuity either was 
an indebtedness maturing beyond a year or 
was no indebtedness at all. The indebted- 
ness could never mature in less than one 
year. If the company terminated the con- 
tract before the first year ended, an indebt- 
edness simply would never be incurred. 

The purpose of the charter provision 
against long-term indebtedness seems to 
have been to prevent one year’s board of 
directors from creating an obligation which 
the next year’s board, some time during the 
next year, could not terminate. With re- 
spect to the salary provision of the contract, 
the second year’s board could always ter- 
minate the obligation within the year. How- 
ever, with respect to the annuity provision, 
the second year’s board could never termi- 
nate the obligation if the first board failed 
to exercise the termination privilege within 
the first six months. 

“We think,” said the court, “the fact that 
the initiating board could have terminated 
the entire contract in less than a year, and 
thus prevented the indebtedness from ac- 
cruing, does not save the annuity feature of 
the contract. It is the actions of the initi- 
ating board that the charter provision is 
designed to guard against. ... The char- 
ter also was designed to prevent a board 
of directors from obligating future years’ 
income.”—Carl B. Robbins v. Frank Fehr 
Brewing Company, 2 CCH Pension PLAN 
§ 10,480. 


The Fluctuating Workweek 


Buried in this opinion is this statement: 
“So tar as the record discloses, the em- 
ployees concerned have not complained, but 
are satisfied with the wage bargains they 
respectively made, under which they are 
assured of a stable weekly pay. vi 

At the beginning, the opinion states that 
the government filed a complaint seeking 
an injunction forbidding the corporation 
from violating the overtime provisions of 
the FLSA. 

The contracts in question were individual 
contracts of employment which specified 
that the employee’s “basic rate of pay” 
would be a certain amount per hour (in all 
cases in excess of the minimum stated in 
Section 6) for the first 40 hours of work 
each week. For time employed over 40 
hours during each week the employee would 
receive for such excess hours “not less than 
one and one-half times such basic rate above 
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mentioned,” with a guaranty that he would 
receive at least a stated minimum sum each 
week. This sum was designed to be the 
equivalent of pay for 48 hours of work at 
the stated basic hourly rate for the first 
40 hours and one and one-half times such 
basic rate for the additional eight hours. 
Thus since the guaranty assured to each 
employee weekly earnings which would be 
equivalent to what he would earn at the 
basic hourly rate, plus statutory overtime, 
for 48 hours of employment each week, 
the contracts clearly complied with the 
concluding requirement of the new Section 
7(e) to the effect that the weekly guaranty 
must be “for not more than sixty hours 
based on the rates so specified.” 

This guaranteed weekly wage plan satis- 
fies the requirements of the act and it does 
not fail to comply because the employees 
do not work more than the guaranteed 
number of hours in a substantial or signifi- 
cant amount of workweeks or because the 
guaranteed number of hours is not equiva- 
lent to the average number of hours that 
the employees might be expected to work. 
—Mitchell v. Brandtjen & Kluge, Inc., 29 
Lapor Cases § 69,622 (CA-1). 


This decision needs a bit more expla- 
nation as to the new Section 7(e). This 
section, which Congress added in 1949, 
reads: 

“No employer shall be deemed to have 
violated subsection (a) by employing any 
employee for a workweek in excess of 
forty hours if such employee is employed 
pursuant to a bona fide individual contract, 
or pursuant to an agreement made as a 
result of collective bargaining by repre- 
sentatives of employees, if the duties of 
such employee necessitate irregular hours 
of work, and the contract or agreement 
(1) specifies a regular rate of pay of not 
less than the minimum hourly rate pro- 
vided in Section 6(a) and compensation of 
not less than one and one-half times such 
rate for all hours worked in excess of forty 
in any workweek, and (2) provides a weekly 
guaranty of pay for not more than sixty 
hours based on the rates so specified.” 

This was added to give specific legis- 
lative sanction to wage arrangements of the 
Belo type, which the Supreme Court had 
theretofore approved, by a sharply divided 
Court and without the aid of express statu- 
tory language, in Walling v. A. H. Belo 
Corporation, 5 Lapor Cases { 51,144, 316 
U. S. 624 (1942). 

The difficulty which gave rise to the liti- 
gation in the Belo case was that, in Section 
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7 of the original act as enacted in 1938, 
there was no statutory definition of what 
Congress meant by the phrase “the regular 
rate at which he is employed.” Section 7(a) 
provided, with exceptions not now relevant, 
that no employer should employ any of his 
employees who is engaged in commerce or 
in the production of goods for commerce, 
as defined, for a workweek longer than 
40 hours, “unless such employee receives 
compensation for his employment in excess 
of the hours above specified at a rate not 
less than one and one-half .times the regular 
rate at which he is employed.” It became 
firmly established that an employer might 
be guilty of an overtime violation under 
Section 7, even though the total compen- 
sation which an employee of his might 
have received for a workweek in excess of 
40 hours was equal to or in excess of the 
minimum hourly rate prescribed in Section 
6, for 40 hours of work, plus time and one- 
half such minimum hourly rate for every 
hour in the workweek in excess of 40 hours. 
Overnight Motor Transportation Company, 
Inc. v. Missel, 5 Lapor Cases § 51,145, 316 
U. S. 572, 577-78 (1942). 

Also, it became established that the con- 
tract of employment need not express the 
agreed compensation in terms of an hourly 
rate, but might, for example, fix the com- 
pensation in terms of a lump-sum weekly 
salary, regardless of the number of hours 
worked in any particular workweek. In 
such a case “the regular rate” for a par- 
ticular week had to be determined by trans- 
lating the agreed weekly salary into an 
hourly rate, through the device of dividing 
the amount of salary paid for the week by 
the number of hours actually worked in 
that week; and if the employee worked 
more than 40 hours in any particular week 
he was entitled to receive extra compen- 
sation for such excess hours, in addition to 
his weekly salary, in an amount at least 
equal to one-half the regular hourly rate 
so determined. As the Supreme Court has ex- 
plained, instead of forbidding outright any 
employment in excess of 40 hours a week, 
as Congress might constitutionally have 
done, Congress chose, in general, to dis- 
courage such overtime work by making it 
cost something extra to the employer to 
work his employees in excess of 40 hours 
a week. 


In the Belo case, the Supreme Court had 
before it an employer who, prior to the 
effective date of the Fair Labor Standards 
Act, had been paying weekly salaries by 
way of compensation to employees the 
length of whose workweeks fluctuated widely 
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from week to week. If the compensation 
basis had been shifted merely to an hourly 
rate, the employees, due to the irregular 
hours of employment, never could count 
on an assured compensation per week. For 
the dual purpose of conforming its wage 
arrangements to the requirements of the 
act, and at the same time to assure its 
employees that their previous weekly sala- 
ries would not be reduced, the employer 
entered into bona-fide individual contracts 
of employment which fixed the employee's 
basic or regular rate of pay at an hourly 
rate substantially in excess of the minimum 
prescribed in Section 6, and provided that 
the employee would receive not less than 
one and one-half times this basic hourly 
rate for each hour worked in excess of the 
maximum workweek stipulated in Section 
7, with a guaranty to the employee that, 
regardless of the fluctuations in the length 
of the workweeks, he would always receive 
at least an amount equivalent to his prior 
weekly salary. Under the contracts, be- 
cause of the fixed relationship between the 
stipulated hourly rate and the weekly guar- 
anty, each employee had to work at least 
54% hours a week before his guaranty was 
exceeded, in which event he would be comp- 
ensated for the hours worked in excess of 
54% at a rate equal to time and one-half 
the basic hourly rate; but whether he 
worked 30 hours or 54% hours in a par- 
ticular workweek, the employee was still 
assured of receiving his guaranteed weekly 
salary. 

The Supreme Court upheld this type of 
wage arrangement in the Belo case. The 
basic hourly rate specified in the contract 
became the lawful “regular rate,” and this 
was still true despite the additional pro- 
vision of a weekly guaranty. There was 
such a consistent and reasonable relation- 
ship between the stated hourly rate and the 
guaranteed weekly sum that, in any week 
in which the employee worked a number of 
hours in excess of the maximum fixed in 
Section 7 (44 hours originally, now 40) 
but not enough to exceed the weekly guar- 
anty, the parties might fairly be deemed 
to have contemplated that the guaranteed 
weekly sum embraced two factors: (1) a 
sum equal to 44 hours of employment (now 
it would be 40) at the basic hourly rate and 
(2) the balance, regarded as the equivalent 
of not less than one and one-half times the 
basic hourly rate for each hour worked in 
excess of the statutory maximum. In any 
week in which the employee worked in 
excess of the statutory maximum, but less 
than 54% hours, it was true that this as- 
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Provided that economic conditions 
do not deteriorate, labor unity is 
certain to pay off at the bargaining 
table in higher wages, better work- 
ing conditions and improved welfare 
benefits. —George Meany 


sumed overtime component of the guaran- 
teed weekly wage was a sum in excess of 
that arrived at by applying the formula 
of time and one-half the stipulated basic 
hourly rate. However, the Court pointed 
out: “But the Act does not prohibit pay- 
ing more; it requires only that the over- 
time rate be ‘not less than’ 150% of the 
basic rate.” 


From the start, the Administrator of the 
Wage and Hour Division has disliked the 
Belo decision and has sought to whittle it 
down because, to the extent that it was 
applicable, an employer-might make a wage 
bargain with his employees which would 
permit him to work them for hours in 
excess of the maximum specified in Section 
7 without having to pay a premium there- 
for, provided the weekly guaranty is not 
exceeded. While this is true enough, this 
is how the Supreme Court answered this 
objection in the Belo decision: 


“When employer and employees have agreed 
upon an arrangement which has proven 
mutually satisfactory, we should not upset 
it and approve an inflexible and artificial 
interpretation of the Act which finds no 
support in its text and which as a practical 
matter eliminates the possibility of steady 
income to employees with irregular hours. 
Where the question is as close as this one, 
it is well to follow the Congressional lead 
and to afford the fullest possible scope to 
agreements among the individuals who are 
actually affected. This policy is based upon 
a common sense recognition of the special 
problems confronting employer and employee 
in businesses where the work hours fluctuate 
from week to week and from day to day. 
Many such employees value the security of 
a regular weekly income. They want to 
operate on a family budget, to make com- 
mitments for payments on homes and auto- 
mobiles and insurance. Congress has said 
nothing to prevent this desirable objective. 
This Court should not.” 


Accordingly, the Supreme Court declined 
to overrule the Belo case in Walling v. 
Halliburton Oil Well Cementing Company, 12 
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Lapor Cases § 51,246, 331 U. S. 17 (1947), 
but on the contrary applied it to approve 
a wage arrangement whereunder the em- 
ployees had to work more than 84 hours 
a week in order to exceed their weekly 
guaranties and thus earn additional com- 
pensation at one and one-half times the 
stipulated regular hourly rate. 

When in 1949 the Congress set itself the 
task of making an extensive revision of the 
Fair Labor Standards Act, it determined 
to write into the law a provision giving 
specific approval to wage arrangements of 
the Belo type. 


“ 


Though the legislative history 

makes clear that the Congress had the 
Belo decision in mind when it enacted the 
self-sufficient substantive provisions of new 
§7(e), we cannot infer that the Congress 
meant 7(e) to be merely clarifying language 
approving the principle of the Belo case as 
elaborated and applied in subsequent court 
decisions. Upon the contrary, the conclud- 
ing language in § 7(e) requires that the con- 
tract of employment must provide ‘a weekly 
guaranty of pay for not more than sixty 
hours based on the rates so specified’—which 
would rule out such a wage agreement as 
was present in Walling v. Halliburton Oil 
Well Cementing Co., [12 Lasor Cases 
7 51,246,] 331 U. S. 17 (1947), though the 
Supreme Court had regarded that wage 
agreement as being lawful and valid within 
the principle of the Belo case. On the other 
hand, it is clear that the Congress has dis- 
approved such decisions as Bay Ridge Oper- 
ating Co., Inc. v. Aaron, [15 Lasor Cases 
7 64,556,] 334 U. S. 446 (1948), for it promptly 
amended the Act to overturn the ruling in that 
case, notwithstanding the fact that a majority 
of the Court had held that the wage agree- 
ment there involved was not within the Belo 
principle and did not save the employer 
from making additional overtime payments 
for work in excess of the statutory maxi- 
mum. See 63 Stat. 446; Sen. Rep. No. 402, 
81st Cong., Ist Sess. The substance of this 
amendment now appears in §§7(d)(5), (6) 
and (7), and §7(g) of the Act. See 63 
Stat. 914, 915. 


“Therefore, we think that the new §7(e) 
enables the courts to make a fresh start, 
and in any case of wage agreements which 
fall within the unambiguous language of that 
subsection, the employer must be deemed 
not to have violated the overtime provisions 
of §7(a), whatever the courts might have 
held without the statutory guidance of 
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Books ... Articles 


CURRENT LITERATURE 


Progressivity of Tax Rates 
and the Whole Economy 


A Tax Problem for Economic Growth. 
National Association of Manufacturers, 
2 East 48th Street, New York 17, New 
York. 1955. 55 pages. $1. 


The History and Philosophy of Taxation. 
Randolph Paul, Roy Blough, Bolon B. Tur- 
ner, E. Barrett Prettyman, Joel Barlow, 
Mark Richardson and C. Lowell Harriss. 
College of William and Mary, Williams- 
burg, Virginia. 1955. 95 pages. $1. 


Too often, valid theories suffer a deterio- 
ration because of the habit so many have 
of paying lip service to the theory whereby 
its original meaning is expanded and some- 
times lost, as, for instance, the theories of 
liberalism, democracy, states’ rights and 
ability to pay. Ability to pay is a theory 
applied to the justice of taxation. It is often 
credited to famous Scotchman Adam Smith's 
Wealth of Nations. It favors progressive 
rates over graduated rates. Under the 
graduated-rate theory, a person with an 
income of $200,000 annually has 100 times 
more the ability to pay a federal income tax 
than a person with an annual income of 
$2,000. So, if $2,000 is taxed at 20 per’ cent, 
or $400, $200,000 should be taxed at only 
20 per cent, or $40,000. 


This is one way to look at ability to pay. 
The federal and state income taxing stat- 
utes, however, take a dim view of this and 
hold that the larger income should pay 
more than just a simple multiplication of 
the same tax rate. Under the progressive 
ability-to-pay theory, this example is ex- 
panded. Whereas the $2,000 income earner 
pays approximately $400 in tax, the $200,000 
earner pays $156,820 under our present fed- 
eral rates. This is 392 times the tax paid 
on the smaller income. In other words, 
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an income 100 times greater than another's 
is subject not to 100 times more tax but 
to 392 times the lower income tax. This 
disparity does not, under present-day think- 
ing, seem unconscionable. 


Our unions keep up a constant chatter 
advocating a soak-the-rich tax program be- 
cause the rich have the ability to pay. 
Whenever Congress makes a reduction in tax 
rates, as fair as it might be to taxpayers, 
union propaganda will condemn that part 
of the reduction which is applicable to in- 
comes beyond those of their members and 
cry with abandon of the dirty deal the 
workingman gets at the hands of his Con- 
gressman. 


The pitfall in the ability-to-pay doctrine 
is, of course, that there is no definition of 
ability. As the unions see it, it is unfair 
and a downright shame that there are tax- 
payers who earn or receive $10,000, $20,000, 
$50,000, $100,000 or $200,000 annually and 
that these do not bear the total tax burden, 
thereby relieving “labor” of any tax at all. 
This position is substantiated by family 
budgets and by allusions to the high cost 
of living. 

A more rational view of an ability norm 
will express concern that continued steeply 
progressive income tax rates will dry up 
sources of contributions to charity and to 
college and school funds, and savings. 


The economist will look for some norm 
measured by a percentage of the national 
income which can be siphoned off by taxa- 
tion. Colin Clark has expressed himself that 
going beyond 25 per cent is playing danger- 
ously with the welfare of the whole economy. 
The businessman will look at steeply pro- 
gressive rates as a threat to the continued 
and necessary expansion of the economy. 
Steeply progressive rates of tax siphon off 
to government a large part of what would 
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and should be placed in investment for the 
expansion of the economy. 

The unions should take this long-range 
view in their own self-interest. But unfor- 
tunately unions oppose management ideas 
after a bare first glance, simply because of 
their origin. 


The NAM makes a good case for capital 
formation in its recent booklet. For example, 
out of $30 billion spent for plant expansion 
four years ago, only $6 billion represented 
net expansion and 80 per cent or $24 billion 
was used to replace existing values. 


More jobs are created by the expansion 
of capital assets. With an ever-increasing 
population, this expansion—newly created 
job opportunities and capital formation— 
must be maintained. 


Where does this capital come from? 
From the investment of savings, that of all 
individuals as well as corporations, and 
savings come from earnings. It should be 
obvious then to all that high taxes penalize 
savings, investment, capital formation and 
new job opportunities. 


The papers delivered at a conference held 
at the College of William and Mary on 
April 15, 1955, are good reading alongside 
the NAM booklet. Several of the very 
prominent thinkers in the field of taxation 
discuss this progressive ability-to-pay theory, 
commending it and justifying it in our in- 
come tax structure. 


Mr. Randolph E. Paul says: “It is im- 
perative that American citizens understand 
how taxation works; how the tax revenue 
is extracted from the economy; from whom 
it is being extracted; and what portion of 
the total is being paid by different groups 
in the country. The democratic process 
requires intelligent discussion of taxation at 
the grass roots level as a basis for many 
critical political decisions to be made in 
the future if we are to progress toward 
increased prosperity and a better life for 
all Americans.” 


Mr. Roy Blough says: “Some writers on 
taxation condemn all special incentive tax 
measures as being a violation of the prin- 
ciple that taxes should be for revenue only. 
I find myself unable to accept either the 
principle or the conclusion. Every tax sys- 
tem inevitably redirects economic activity 
to some extent, and the redirection might 
better be along desirable than undesirable 
lines. On the other hand, I am very dubi- 
ous about the desirability of most special 
incentive proposals for a number of practi- 
cal reasons.” 


Books . . Articles 


California Publications 


The Labour Problem in Economic Develop- 
ment. Clark Kerr, Frederick H. Harbison, 
John T. Dunlop and Charles A. Myers. Re- 
print No. 79. Institute of Industrial Rela- 
tions, 201 California Hall, University of 
California, Berkeley 4, California. 1955. 15 
pages. 

This is a reprint of an article from the 
International Labour Review, which probably 
accounts for the misspelling of the word 
“labor.” 

The traditional theories of labor explain, 
if they explain at all, only a part of the land- 
scape. Perlman’s theory cannot explain 
the modern labor movement in France; nor 
the Marxian scheme provide much 
insight into the current labor situation in 
the Soviet Union.. The Webbs’ theory is 
of little help in understanding what is taking 
place today in Argentina; nor is Commons 
particularly useful in explaining the ideology 
and behavior of organized labor in the 
Near East. It is apparent, therefore, that 
an adequate analysis of the labor problem 
in the modern world must be more general 
in its application and more inclusive in its 
concept of the labor force than the tradi- 
tional theories. 


does 


The Relation Between Three Interpersonal 
lariables and Communication E ffectiveness: 
A Pilot Study. Clovis Shepherd and Irving 
R. Weschler. Reprint No. 49. Institute of 
Industrial Relations, University of Cali- 
fornia, Angeles 24, California. 1955. 
Eight pages. 20¢. 

This study is designed to clarify the re- 
lation between three variables in the inter- 
personal situation (status, affective relations 
and organizational structure) and communi- 
cation effectiveness. Communication diffi- 
culties serve as the measure of communication 
sroadly speaking, we postu- 
late that people who work together, in 
individual or group contacts, encounter 
fewer difficulties in communicating with 
each other-if they like each other, have low 
status differences between them and show 
good understanding of, conformity to and 
with the organizational struc- 


Le ss 


effectiveness. 


satisfaction 
ture. 

Communication failures occur either at 
the initial phases of an organization’s life, 
as it develops its objectives, or later, when these 
and newer objectives are implemented through 
action. 

It appears that one fruitful way to analyze 
communication failures is to identify and 
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analyze difficulties as they develop through 
time, from the inception of a project to its 
conclusion. 


Illinois Publications 


W orkmen’s Compensation in Illinois. Arnold 
R. Weber. Bulletin No. 25. Institute of 
Labor and Industrial Relations, University 
of Illinois, 704 South Sixth Street, Champaign, 
Illinois. 1955. 55 pages. 50¢. 

This pamphlet makes a ¢oncise study of 
workmen’s compensation in Illinois. It 
should prove valuable to employers, super- 
visors, stewards, workers, counsel and in- 
surers. It discusses eligibility, coverage, 
benefits and administrative procedure under 
the Illinois law. Various points made are 
illustrated by case citations. 


The Labor Movement and Economic De- 
velopment in Japan. Solomon B. Levine. 
Reprint Series No. 36. Institute of Labor 
and Industrial Relations, University of IIli- 
nois, 704 South Sixth Street, Champaign, 
Illinois. 1955. 12 pages. 

This article portrays the place of or- 
ganized labor in the Japanese economy by 
drawing attention to three closely related 
topics: (1) the division of political and 
economic functions, with some special em- 
phasis on the emergence of the political, 
(2) the course and significance of political 
action in the movement and (3) the per- 
sistence of the prevalent type of labor 
organization commonly known as “enter- 
prise” unionism. 


Codetermination in Practice. William H. 
McPherson. Reprint Series No. 37. Institute 
of Labor and Industrial Relations, University 
of Illinois, 704 South Sixth Street, Cham- 
paign, Illinois. 1955. 21 pages. 10¢. 

How is codetermination in West Germany 
actually functioning in practice? The longest 
experience with its operation has been in 
the steel industry, where it has existed in 
substantially its present form since 1947. 
This article reports on an investigation, made 
by the author in the spring of 1953, of the 
functioning of codetermination in two Ruhr 
steel companies. Going beyond description 
of the “mechanics” of codetermination, the 
study analyzes the reactions of workers and 
managers and evaluates the economic, social 
and political effects for the industry and 
its employees. Codetermination is revealed 
as creating fewer and less serious problems 
of adjustment than might be presumed a 
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William H. McPherson is professor of 
economics, Institute of Labor and Industrial 
Relations, University of Illinois. 


The Validity of “Undecided” Answers in 
Questionnaire Responses. UHjalmar Rosen 
and R. A. Hudson Rosen. Reprint Series 
No. 33. Institute of Labor and Industrial 
Relations, University of Illinois, 704 South 
Sixth Street, Champaign, Illinois. 1955. 
Four pages. 10¢. 

On the basis of a survey of union mem- 
bers, this paper is an attempt to provide 
some answers to the question of whether 
checks in the middle category can be con- 
sidered as valid evidence that individuals 
really have not made definite judgments. 


The study was made in a midwestern, 
regional union with 25,000 members. It was 
conducted by means of a questionnaire mailed 
to a random sample of members and supple- 
mented by interviews with a sample of non- 
respondents. The questionnaire dealt with 
opinions about collective bargaining proce- 
dures, grievance handling, the role of the 
business agent, union meetings and union 
political action. 


Secondary Labor Force Mobility in Four 
Midwestern Shoe Towns. Richard C, Wilcock 
and Irvin Sobel. Reprint Series No. 38. In- 
stitute of Labor and Industrial Relations, 
University of Illinois, 704 South Sixth Street, 
Champaign, Illinois. 1955. 21 pages. 10¢. 

Most men, from their early twenties to 
middle sixties, are permanently wedded to 
the labor force—‘“for better or for worse, 
for richer or for poorer.” The attachment of 
many women to the labor force, on the other 
hand, is far less permanent—perhaps re- 
flecting a lady’s right to change her mind! 
In any event, the working population is 
divided into two basic groups: those who 
remain in the labor force constantly from 
initial entrance to retirement and those who 
move in and out during their lifetimes with 
varying degrees of frequency. 

Members of this latter group, labeled 
here the “secondary labor force,” perform a 
vital function, for they provide a flexible 
element in the labor supply, entering paid 
employment when needed and withdrawing 
from industry when their services are no 
longer required. 

Despite the important role of secondary 
workers, however, much needs to be done 
in identifying them, measuring their num- 
bers, and analyzing their motivations and 
behavior. This article undertakes to pro- 
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vide a system for classifying and identify- 
ing primary and secondary workers and 
analyzes the characteristics and labor market 
behavior of secondary workers in four non- 
metropolitan communities. 

Richard C. Wilcock is assistant professor, 
Institute of Labor and Industrial Relations, 
University of Illinois. Irvin Sobel is asso- 
ciate professor of economics, Washington 
University. 


Human Relations in Industry 


The Set-up Man: A Case Study of Organi- 
sational Change. George Strauss. Depart- 
ment of Industrial Relations, School of 
Business Administration, The University 
of Buftalo, Buffalo 14, New York. Nine pages. 

This is a case study of what can happen 
when an organizational change is made 
without a full understanding of its wider 
ramifications. It is based on a larger study 
sponsored jointly by union and manage- 
ment, and it is a part of the over-all project 
in human relations in unions. This is a 
reprint from Human Organization. 

The author is with the Department of 
Business Administration, University of 


Buffalo. 


ARTICLES 


The NLRB’s First 20 Years . . . For 
two decades, the National Labor Relations 
Board has been rendering its administrative 
judgment in the field of labor-management 
relations. A belief has become widespread 
that Board policies over these 20 years have 
responded in an unusual degree to the many 
shifts in personnel and to the economic and 
political forces that have dominated the na- 
tional scene. Is there a measure of truth in 
this belief? A recent law review symposium 
seeks the answer to this question, present- 
ing the views of a number of well-known 
personalities, including a former chairman 
and a former general counsel of the Board. 

The symposium begins with a chronology 
of the personnel of the Board and of the 
economic and political events that have oc- 
curred during its life. The articles treat 
four specific topics: the NLRB’s jurisdic- 
tion and its impact on state powers; bar- 
gaining units and contract bars; employer 
speech, interrogation and espionage; and the 
employer's duty to bargain. A comment upon 
and appraisal of the articles is made by J. 
Warren Madden, first NLRB chairman. 

The answer to the question posed above, 
as determined from a consensus of the opin- 


Books .. . Articles 


ions of the writers, is that Board policies 
have not been responsive to personnel shifts 
and to economic and political forces. In the 
words of Mr. Madden: “The Board’s deci- 
sions run well beyond one hundred volumes 
there is, I think as great a consistency 
of doctrine in these volumes as any admirer 
of stare decisis could wish.”—‘“Trends in 
NLRB Policy: The First Twenty Years,” 
Ohio State Law Journal, Summer, 1955. 

An Overcautious NLRB ... Because the 
National Labor Relations Board has been 
entrusted with such a great degree of in- 
fluence over our free enterprise economy, 
it must exercise the highest kind of objec- 
tivity and judicial fairness, says the author 
of this article. Recently the Board has been 
the object of “vociferous attacks” from 
union officials who contend that the NLRB 
is engaged in “legislating” away the rights 
which workers have achieved under the 
National Labor Relations Act. It is the 
purpose of this article to examine and ap- 
praise the merits of such contentions. The 
analysis shows that a great amount of personal 
study of the issues involved is applied by all 
the present Board members, and that the clarity 
of language in many cases accords with the 
standards of opinion writing in well-respected 
appellate courts. 

The conclusion here is that the Board 
has been overcautious and conservative in 
failing to eradicate from the body of Board 
precedent certain lines of decision which are 
inconsistent with the purposes of the Taft- 
Hartley Act and with many judicial deci- 
sions.—Reilly, “A Return to Legislative 
Intent,” Georgetown Law Journal, March, 
1955. 

Will Total Strikes Become Passé?. . . 
The gradual advancement of automation is 
making the total strike of less importance, 
since continued production may be depend- 
ent on no more than a stand-by maintenance 
force. For this reason, unions may be 
forced to depend upon such partial strikes 
as refusals to perform overtime work and 
slowdowns in order to bring pressure to 
bear upon recalcitrant employers. Therefore, 
says this article, the National Labor Relations 
Board should reconsider its present position 
that all partial strikes are outside the pro- 
tection of Section 7 of the Taft-Hartley Act. 
The Board, it says, “should be responsive 
to the changing conditions of our industrial 
relations environment as well as the act's 
over-all objectives.”.—Mittenthal, “Partial 
Strikes and National Labor Policy,” Michi- 
gan Law Review, November, 1955. 
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Rank and File 


Meetings of Labor Men 


Personnel and Executive Conference.— 
The Fifteenth Northern Ohio Personnel 
and Executive Conference will be held 
January 19-20 at the Hotel Carter in 
Cleveland. The conference is under the 
sponsorship of the Cleveland Chamber of 
Commerce Personnel and Industrial Rela- 
tions Affiliated Groups. 

American Management Association.—A 
general management conference of the 
American Management Association will be 
held January 24-27 at the Hotel Fairmont, 
San Francisco. 

CIO Conventions.—January 13-15: Illi- 
nois State IUC, Morrison Hotel, Chicago. 
January 20-22: Connecticut State IUC, 
Siatler Hotel, Hartford, Connecticut. Janu- 
ary 27-29: Oklahoma State IUC, Mayo 
Hotel, Tulsa, Oklahoma. 

National Academy of Arbitrators.—'lhe 
1956 annual meeting of the academy will 
be held at the Hotel Statler, Cleveland, 
Ohio, January 26-28. 

Notre Dame University Union-Manage- 
ment Conference.— The Fourth Annual 
Union-Management Conference of the Uni- 
versity of Notre Dame Department of 
Economics will be held at the university 
on February 24. The theme of the con- 
ference will be “Current Issues in Collec- 
tive Bargaining.” Inquiries may be sent 
to Industrial Relations Committee, Box 42, 
Notre Dame, Indiana. 


Aims of the AFL-ClO 


Article Il of constitution discloses wide 
breadth of goals of united labor group. 


In union there is strength, but the query 
that arises when union is achieved is 
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toward what goals will this strength be 
utilized. December 5 witnessed a union of 
unions, when the American Federation of 
Labor and the Congress of Industrial 
Organizations merged their 16.2 million 
members under one banner, the new AFL- 
CIO. What are the objectives of this 
powerful labor organization? A _ partial 
answer is to be found in Article II of its 
constitution, entitled “Objects and Prin- 
ciples.” It reads as follows: 


“The objects and principles of this Fed- 
eration are: 


“1. To aid workers in securing improved 
wages, hours and working conditions with 
due regard for the autonomy, integrity and 
jurisdiction of affiliated unions. 


To aid and assist affiliated unions 
in extending the benefits of mutual assist- 
ance and collective bargaining to workers 
and to promote the organization of the 
unorganized into unions of their own choos- 
ing for their mutual aid, protection and 
advancement, giving recognition to the 
principle that both craft and industrial 
unions are appropriate, equal and necessary 
as methods of union organization. 


“3. To affiliate national and international 
unions with this Federation and to estab- 
lish such unions; to form organizing com- 
mittees and directly affiliated local unions 
and to secure their affiliation to appropriate 
national and international unions affiliated 
with or chartered by the Federation; to 
establish, assist and promote state and 
local central bodies composed of local unions 
of all affiliated organizations and directly 
affiliated local unions; to establish and assist 
trade departments composed of affiliated 
national and international unions and organ- 
izing committees. 


“9 


“4. To encourage all workers without 
regard to race, creed, color, national origin 
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or ancestry to share equally in the full 
benefits of union organization. 


“5. To secure legislation which will safe- 
guard and promote the principle of free 
collective bargaining, the rights of workers, 
farmers and consumers, and the security 
and welfare of all the people and to oppose 
legislation inimical to these objectives. 


“6. To protect and strengthen our demo- 
cratic institutions, to secure full recognition 
and enjoyment of the rights and liberties 
to which we are justly entitled, and to 
preserve and perpetuate the cherished tra- 
ditions of our democracy. 

“7. To give constructive aid in promoting 
the cause of peace and freedom in the 
world and to aid, assist and cooperate with 
free and democratic labor movements 
throughout the world. 

“8. To preserve and maintain the integ- 
rity of each affiliated union in the organi- 
zation to the end that each affiliate shall 
respect the established bargaining relation- 
ships of every other affiliate and that each 
affiliate shall refrain from raiding the estab- 
lished bargaining relationship of any other 
affiliate and, at the same time, to encourage 
the elimination of conflicting and dupli- 
cating organizations and jurisdictions through 
the process of voluntary agreement or vol- 
untary merger in consultation with the ap- 
propriate officials of the Federation, to 
preserve, subject to the foregoing, the 
organizing jurisdiction of each affiliate. 

“9. To aid and encourage the sale and 
use of union made goods and union serv- 
ices through the use of the union label and 
other symbols; to promote the labor press 
and other means of furthering the education 
of the labor movement. 


“10. To protect the 
from any and all corrupt 
from the undermining efforts of communist 
agencies and all others who are opposed to 
the basic principles of our democracy and 
free and democratic unionism. 

“11. To safeguard the democratic char- 
acter of the labor movement and to protect 
the autonomy of each affiliated national and 
international union. 


labor movement 
influences and 


“12. While preserving the independence 
of the labor movement from political con- 
trol, to encourage workers to register and 
vote, to exercise their full rights and re- 
sponsibilities of citizenship, and to perform 
their rightful part in the political life of 
the local, state and national communities.” 


Rank and File 


Individual Employees Make 
Use of Taft-Hartley Act 


Individuals file 43 per cent of charges 
before NLRB in fiscal 1955. 


An answer to the question of the extent 
to which individual employees make use of 
the rights and protection afforded them by 
the Taft-Hartley Act was provided recently 
in a speech by Theophil C. Kammholz, gen- 
eral counsel of the NLRB. 

Speaking before the National Affairs 
Forum, sponsored by the National Affairs 
Committee of the Pittsburgh Chamber of 
Commerce, Kammholz said that “from 1948 
to the present time charges filed by indi- 
vidual employees have ranged from 30 per- 
cent to about 43 percent of the total unfair 
labor practice charges filed with the Board 
each year. For instance, in the most recent 
fiscal year—ending June 30, 1955—a total of 
6,163 charges were filed and, of these, 2,668, 
or about 43 percent, were filed by individual 
employees. A further breakdown of charges 
filed by individuals in fiscal 1955 by approx- 
imate percentages shows that 59 percent 
were against employers and 41 percent 
against unions.” 

Employee participation in representation 
elections was also described. In the 75,550 
elections conducted by the Board in the past 
20 years, employees eligible to vote totaled 
over 13,685,000. Of these, more than 
11,658,000, or 85 per cent, participated in the 
elections and cast valid votes. 


Federal Unemployment Insurance 
Coverage Broadens January 1 


States also revamp their acts to provide 

unemployment pay to more workers. 

More workers will become eligible for 
federal-state unemployment insurance bene- 
fits on January 1 as a result of changes 
made in the federal and state laws last year. 
Employers who were formerly excluded 
from the insurance program because they 
did not meet the necessary coverage require- 
ments (eight workers in 20 weeks during a 
year under the Federal Unemployment Tax 
Act) must review their liability status under 
these laws. 

The new yardstick under the federal law 
is the employment of four or more workers 
in covered employment for some portion 
of a day in each of 20 weeks. State yard- 
sticks vary, with requirements equalling or 
dropping below the federal measure. 
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Twenty states amended their unemploy- 
ment insurance laws in 1955 to agree with 
the coverage provisions of the federal act. 
Special provisions in the laws of Kentucky, 
Missouri, Oklahoma, Virginia and West 
Virginia made the change-over to the four- 
in-20 federal requirement automatic. Four 
other states, which already covered employ- 
ers of four or more, broadened coverage 
beyond that of the federal act: Connecticut 
extended coverage to employers of three 
or more in 13 weeks during the year, New 
York dropped its requirement to employers 
of three or more during 1956 and to em- 
ployers of two or more in 1957 and there- 
after, Oregon brought employers of two or 
more in six weeks in a calendar quarter 
under their law, and Rhode Island made 
its coverage complete by including em- 
ployers of one or more on any day during 
the year. The remaining states already 
cover employers of four or more (in some 
cases employers of one or more) or use 
payrolls as the basis of coverage. 


The increase of the taxable wage limita- 
tion to $3,600 beginning January 1 in Ore- 
gon and Rhode Island 
(including Alaska, Delaware and Nevada) 
the number of jurisdictions which so far 
have adopted this limitation. 


Greater Labor Political Activity 
Predicted 


Farmer dissatisfaction, however, held 
essential to labor-backed candidates. 


While predicting that the political activ- 
ities of organized labor will “increase rather 
than diminish,” the president-elect of the 
American Economics Association says that 
“only if greater dissatisfaction develops 
among the nation’s farmers, will labor-en- 
dorsed candidates win many offices in states 
where industrial workers are a population 
minority.” These statements are made by 
Edwin E. Witte, University of Wisconsin 
economist, in the new issue of the Jowa 
Business Digest published by the State Uni- 
versity of Iowa. 

Witte finds “little that is alarming” and 
“many potentialities for the public good” 
in labor political activity, since it is in the 
public interest of a democracy to get ever 
more people to participate in public affairs, 
and activities within the framework of dem- 
ocratic institutions constitute “a bulwark 
against Communism and one of the best 
assurances of the continuance of the Ameri- 
can way of life.” 
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United Press Photo 


An employee at the strike-bound 
Westinghouse plant in Coiumbus, 
Ohio, examines her damaged car 
after she had gone to work in spite 
of the picket lines. The windshield 
was broken, air was let out of the 
tires and sugar had been placed in 
the gas tank while the car was 
parked in front of her home. 


In his article, “Labor in Politics,” Witte 
states that “even though labor is the largest 
economic group in our present population, 
it has fewer representatives in legislative 
halls and in other high offices than the 
military people, the businessmen, the farm- 
ers, and many relatively small professional 
groups.” 

While Witte cites political activities of 
organized labor as far back as 1828, he says 
that labor’s influence is “seldom, if ever, 
decisive in national elections and in only a 
few states and industrial centers. In less 
than 50 Congressional districts is the vote 
normally so close between the parties that 
labor’s support is likely to determine the 
outcome.” 

Several reasons are advanced for labor’s 
present lack of strength at the polls. These 
include the failure of many unionists and 
their sympathizers to register and the wide 
dispersion of worker’s homes due to auto- 
mobile transportation, thus making difficult 
the labor leader’s efforts to muster the 
labor vote. 

The author states that labor leaders rec- 
ognize the need for support from other 
elements in the population if they are to 
attain their goals. For this reason organized 
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labor steers away from independent labor 
parties, endorsing candidates favorable to 
its aims but also appealing to other eco- 
nomic groups. 


Shortage of Skilled Workers 
Exists in Nation 


Labor Department pamphlet portrays 
need to enlarge training in skills. 


Only one in seven in the nation’s work 
force is a skilled worker or a technician. 
Total skilled workers and technicians num- 
ber about nine million. Replacement needs 
just for those who die, retire or leave the 
field runs about 250,000 annually. Short- 
ages exist in many skilled worker and tech- 
nician fields. Such is the report of a recent 
pamphlet published by the Department of 
Labor. 

The productiveness of the nation is di- 
rectly hinged to the size of the skilled work 
force. The pamphlet graphically presents a 
picture of the size of the nation’s skilled 
work force, a breakdown into various classi- 
fications of skills, how skills are acquired 
and where, shortages that exist in the armed 
forces, minimum education apparently re- 
quired to enable the acquisition of skills, 
the experience of the armed forces as re- 
gards sectional areas of the country as pro- 
viders of the raw material for training in 
skilled classifications, the relation of skill to 
unemployment and the impact of automation 
on skill. 

The pamphlet, entitled The Skilled Work 
Force of the United States, is available from 
the Superintendent of Documents, United 
States Government Printing Office, Wash- 
ington, D. C. Its price is 20 cents. 


Impact of Automation 


Congressional subcommittee sees no 

need for legislation at present time. 

The advent of automation in industry at 
present calls for no specific broad-gauge eco- 
nomic legislation, according to a report of 
the Congressional Subcommittee on Eco- 
nomic Stabilization of the Joint Committee 
on the Economic Report. The report fol- 
lowed hearings conducted October 14-28, 
1955. 

The subcommittee said that it found no 
evidence to support a charge that organized 
labor opposes progress, and that the fact 
“that representatives of organized labor 
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are watchful lest the material gains of auto- 
mation become the sole objective, without 
recognizing the individual hardships that 
may be caused by job losses and skill dis- 
placements, ought not to be turned into a 
charge that labor, as such, is obstructive to 
new developments.” 

The subcommittee foresees problems aris- 
ing from automation and recommends that 
private and public sectors of the nation do 
everything possible to mitigate their effects. 

The problems include the displacement 
of the skilled and older worker. The report 
calls for recognition to be given to needs 
for retraining, relocation, severance pay and 
other programs which tend to soften the 
transition. Another problem which already 
exists from other causes, that of trouble- 
some pockets of local unemployment, was 
cited as possible of aggravation under tech- 
nological advancement. The subcommittee 
report stated that “it is imperative that in- 
dustry itself, with the sympathetic support 
of labor, must develop specific and concrete 
programs to ease the problems of adjust- 
ment” or expect government solutions. 


One result of automation which the sub- 
committee noted was the introduction of a 
choice for workers either of added leisure 
or of added preducts and comforts. In- 
dustry spokesmen who testified before the 
subcommittee foresaw such a_ heightened 
demand for new products that a distinct 
shortage of labor supply would occur. Labor 
representatives, on the other hand, were 
more inclined to the view that a continuing 
and marked shortening of the workweek 


is in prospect. 


New Labor Paper Born 


Publication of AFL-CIO News began on 
December 10. 


The merger of the American Federation 
of Labor and the Congress of Industrial 
Organizations has been followed by the 
merger of the weekly newspapers published 
by the two organizations. The name of the 
new publication is the AFL-CIO News. The 
two publications it replaces were the AFL 
News-Reporter and The CIO News. 


Henry C. Fleisher, former editor of The 
CIO News, has been named director of 
publications for the AFL-CIO. Saul Miller 
is named managing editor of the new 
publication. Miller was an editor of the 
former AFL newspaper. 
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THE DEVELOPING LAW—Continued from page 8 


or will not exercise jurisdiction as of a given 
moment. There is, of course, no such cer- 
tainty over time.” But with respect to the 
no-man’s land difficulty there is still a con- 
siderable zone of uncertainty, though the 
decisions in Garner and similar cases indi- 
cate which way the judicial winds of 
federal pre-emption are blowing.” Given 
this brief background, the essay now turns 
to the economic, social and political issues 
involved in the problem of jurisdiction. 


Economic Aspects 


The relationships between labor relations 
controls, resource allocation, and the pricing 
of goods and services are usually assumed 
to take the following form: 


First is the assumption that the cost 
of the labor factor of production—wages— 
is one of the variables entrepreneurs take 
into account in determining where a busi- 
ness enterprise will locate.” This is a well- 
established proposition in both theory and 
practice.* There is also evidence—some of 
it much more inferential in nature—that 
other related characteristics of labor play 
a role in business enterprise location. Pro- 
fessor F. M. Boddy found, for example, that 
Minnesota employers rated as important 
factors the education, trainability and work 
attitudes of the labor force in that state.” 
Hoover and Shultz have noted the impact of 
the labor force and of labor organizations 
upon plant location.” 


That various states and localities, as well 
as employers, consider both wages and 
other labor force characteristics of impor- 
tance in plant location is indicated in their 
industrial advertising. For example, one 
advertisement was headlined, “More Per 
Dollar of Wages in New York State.” ™ Or 
“Here in Georgia’s excellent small towns 

. you will find a reservoir of intelligent 
native-born workers with a bred-in-the-bone 
sense of fair play and the belief that an 
honest day’s pay deserves an honest day’s 
work... .”* Or“... the people of South 
Carolina who seek places in industry are 
sound-thinking, conservative, honest, and 
free from the foreign ideologies which have 
brought turmoil elsewhere.”* Finally, 
“Smart, resourceful, and dependable, these 
farm-bred men and women will show higher 
man-hour production than is believed pos- 
sible to obtain anywhere else.” ” 


When one gets to a still more peripheral! 
item associated with the labor factor—that 
of labor relations controls—the evidence 
becomes much less satisfactory. Yet there 
are clues indicating that such controls do 
exert some pressure upon industrial location.” 


First, and again on the less conclusive 
side, are state advertisements to industry. 
Thus, Indiana comments: “Indiana—first 
state to adopt a Labor-Management Charter! 
... Indiana offers YOU the kind of labor 
conditions you’ve been looking for. Indiana 
laws are fair to both labor and management.” 


“p 


(Italics supplied.)" Or “Bring your in- 


* See Fred S. Kawano, “State and Federal 
Jurisdiction in Labor-Management Relations,’’ 
31 Dicta 255 (July, 1954). 

21See Garner v. Teamsters Union, 24 LABOR 
CASES { 68,020, 346 U. S. 485 (1953). 

2 Location is viewed here as being broader 
than merely new plant location. It is defined 
in terms of differential rates of growth. 


**For general statements see Edgar M. 
Hoover, Jr., The Location of Economic Activity 
(New York. McGraw-Hill Book Company, Inc., 
1948), particularly Ch. 7, ‘‘Location and the 
Labor Market,"’ and August Losch, The Eco- 
nomics of Location (New Haven, Yale Univer- 
sity Press, 1954), pp. 25, 380, 383, 384, 455-461. 
for but two of many examples. For examples 
of application see Edgar M. Hoover, Jr., Loca- 
tion Theory and the Shoe and Leather Indus- 
tries (Cambridge, Harvard University Press, 
1937 (see also the excellent bibliography there- 
in), and F. M. Boddy, Industrial Location and 
the Minnesota Economy, consisting of two 
parts: (1) a set of mimeographed materials 
compiled in Minneapolis, 1954-1955, and (2) a 
publication of the Business Executives’ Re- 
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search Committee and the Committee for Eco- 
nomic Development, 1955. 

*% Boddy, work cited at footnote 23, mimeo- 
graphed materials, pp. 8-9. 

2% See Hoover, Lecation Theory and the Shoe 
and Leather Industry, cited at footnote 23, at 
pp. 229-255, and George P. Shultz, Pressures on 
Wage Decisions (New York, John Wiley & Sons, 
Inc., 1951), pp. 5-27, particularly pp. 20-21. For 
an over-all analysis of company evaluation of 
the labor factor in locating new plants see 
‘How DuPont Picks 'Em,"’ Industrial Develop- 
ment, March-April, 1954, pp. 8-14. 

* Business Week, May, 1945, p. 73. 

2 New York Times, December 17, 1946, p. 55. 


* New York Times, February 8, 1953, Sec. 
10, pp. 3-5. 

2 Industrial Development, March-April, 1954, 
p. 32. 


*® Although the document came to hand after 
this article was in draft form, the publication 
The Case Against “Right to Work Laws’’ has a 
good deal of evidence on this matter (Washing- 
ton, Congress of Industrial Organizations). See 


particularly pp. 17-34. 
% Business Week, February 16, 1946, p. 83. 
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dustry to Iowa... where fair labor laws... 
offer you a. more profitable industrial 
future.” (Italics supplied.) * 


A second type of evidence can be found 
in conjunction with right-to-work and allied 
legislation. Perhaps the most articulate 
spokesman in this category is W. R. Brown, 
director of research, Missouri State Cham- 
ber of Commerce. Brown notes: “There is 
growing evidence that right-to-work laws 
[as one type of labor relations legislation] 
are having a favorable effect on industrial 
development in those states which have 
such laws. This business expansion has re- 
sulted in increased wages and markets.” ® 
The specific proof adduced is limited to a 
few examples, one of which is used re- 
peatedly. As a concrete illustration of such 
influence, then Governor James Byrnes of 
South Carolina in January, 1954, asked the 
state legislature to outlaw closed and union 
shop contracts so that South Carolina could 
compete with other southern states in at- 
tracting northern industry.“ Hence it seems 
apparent that “some” influence is exhibited 
by such laws.” 


A third category of evidence is found in 
the response of businessmen.” These re- 
sponses are of limited value because they 
are conjectural; yet, they are at least in- 
ferentially helpful. Every respondent inter- 
viewed for this study indicated that state 
labor relations controls were, where applica- 
ble, a factor to be considered in plant loca- 
tion. Eleven respondents indicated that 
such controls had been one factor taken into 
account in recently established plants of the 
company in question. 

Two reasons—one explicit, one implicit— 
appear for the importance of such controls. 
First, and explicit, is the fact that these 


in the 


controls directly and indirectly affect busi- 
ness operations: directly in the sense that 
operations may be more complex in states 
without “restrictive” controls upon labor 
organizations; indirectly in the sense that 
“liberal” controls vis-a-vis labor organiza- 
tions may, through a long series of pre- 
sumptions, permit more extensive labor 
organization, which raises wage rates, which 
raises costs, and so on. 

Second, and implicit in nature, is the fact 
that “restrictive” controls not only are in 
themselves “beneficial” to the entrepreneur, 
but also indicate to him a conservatism in 
the state legislature and a tendency to look 
favorably upon business enterprises in other 
areas than that of labor relations controls.” 


If the above inferences have some valid- 
ity, then it is not setting up a straw man to 
raise the problem of where the jurisdictional 
line is to be drawn between the federal and 
the state governments in the regulation of 
labor relations. The wider the area of fed- 
eral jurisdiction, the greater the degree of 
uniformity of controls and the lesser the 
degree of opportunity for state controls to 
exercise an artificial influence upon resource 
allocation and pricing. 


Speaking strictly from an economic point 
of view, without regard at the moment for 
any tempering influences that other factors 
might have, the line of jurisdictional de- 
marcation ought to be drawn so as to mini- 
mize the “artificial” impact of differential 
state controls.™ Where interstate competition 
is involved, federal controls should apply.” 
But interstate competition is not necessarily 
equivalent to interstate commerce. Thus, the 
mere shipment of goods and services across 
state lines does not necessarily imply inter- 
state competition. For example, a restaurant 
center of a state serving a local 


= Business Week, January 5, 1946, p. 26. 

*Ww. R. Brown, “State Experience in De- 
fending the Right to Work,”’ 26 Proceedings of 
the Academy of Political Science 41 (May, 1954). 
See also Missouri State Chamber of Commerce 
Research Report No. 25, March 18, 1954, and 
other Chamber of Commerce reports relating 
to this topic. 

*% See Archibald Cox, ‘‘Federalism in the Law 
of Labor Relations,’’ 67 Harvard Law Review 
1303 (June, 1954). On p. 1317 Cox notes that 
while detailed data are absent, there is some evi- 
dence on the relation of state laws and indus- 
trial location. 

% My research assistant, Lee Bearmon, 
searched for state legislative histories with evi- 
dence that right-to-work laws were passed in 
part for ‘‘inducement to industry reasons."’ 
While some evidence of the type noted above in 
Governor Byrnes’ statement was found, state 
legislatures generally do not provide legislative 
histories of statutes. Hence this class of evi- 
dentiary materials was of little use. 


The Developing Law 


* The information reported was gathered in 
field interviews with 37 business spokesmen in 
the period 1954-1955. These spokesmen were 
from middle and upper management ranks rep- 
resenting manufacturing companies in Minne- 
sota, Wisconsin, Illinois and Michigan. No 
claim is made that these 37 constitute any sort 
of a scientific sample: this was not a factor 
in their selection. 

Professor F. M. Boddy 
reached the same conclusion 
study. 

* For a legal statement of this position see 
work cited at footnote 34, at p. 1303. 

® Although this concept of interstate competi- 
tion was arrived at independently, others have 
developed the same idea. See, for example, the 
address by Sumner Slichter, ‘Industrial Rela- 
tions in the United States’’ as reprinted from 
the Commercial and Financial Chronicle, March 
18, 1954, p. 9. 


independently 
in his location 
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It is not characteristic of the labor 
movement to sit back and rest on 
the past, to drift into a future you are 
not helping to shape.—Marion B. 
Folsom, Secretary of Health, Educa- 
tion, and Welfare. 


clientele but receiving all its foodstuffs from 
out of state is not in interstate competition.” 


Where, in a specific sense, should the line 
be drawn to apply in the way indicated 
above? Discussions with various econo- 
mists indicate that there is no precise and 
concrete way in which this can be done. 
One suggestion, which was examined in- 
tensively, was to analyze the impacts upon 
plant location of the Board’s choice of juris- 
dictional standards in 1950 and the change 
in 1954. This procedure would involve fac- 
toring out relevant and irrelevant causal 
components. If the Board’s choice of stand- 
ards was important causally, a basis for 
action would therefore be available. An 
examination of the raw data available indi- 
cates that the same difficulties would be 
found here as in trying to assess the impact 
of unionism upon wages. Thus Ross and 
Goldner note: “From an analytical stand- 
point, the difficulty is that these three in- 
fluences (unionization, employment change, 
and oligopolistic market structure) have 
been operative in substantially the same 
group of industries. Statistical means are 
not at hand to disentangle their separate 
effect or to establish which, if any, is the 
primary cause.” 


An imprecise but workable way of defin- 
ing jurisdiction would be by industry spec- 
ification. Thus, industries which are by 
their very nature competitive only or essen- 
tially on an intrastate basis—where the situs 
of service is within the state—would be 
placed within the orbit of state regulation. 
All others would be subject to the federal 
framework of control. An illustrative though 
by no means exhaustive list of such intra- 
state categories would include retailing (autos 
and appliance, clothing, department, drug, 
grocery and specialized stores) ; service (clean- 
ing, laundering, repair work); local trans- 
portation; local utilities; hotels and motels 
(even though the clientele is from out of 
the state) except insofar as they compete 


— — 


1 


ET. 


on an interstate basis for conventions and 
tourist trade; hospitals; entertainment; and 
“local” agricultural, manufacturing and allied 
industries. 


Such. industry specification would not 
necessarily eliminate all jurisdictional issues. 
First, there would still be classification 
problems. For example, what classification 
would be given to an “industry” where one 
firm sells in interstate competition but all 
the rest sell in intrastate competition? This, 
what of construction, where the majority of 
firms work only in the local area, but where 
some few are interstate operators? One 
possibility would be to try to segmentize 
the industry; if the interstate firms were 
essentially noncompetitive with the local 
builders, this procedure would be feasible. 
If such a procedure were not logical, the 
alternative would be the imperfect one of 
basing industry classification as interstate 
or intrastate upon some concept such as 
the status of the majority of the firms in it. 


Second, multistate enterprises may re- 
quire special consideration. Assume a mer- 
chandising chain with stores in a number 
of states, where said stores compete with 
“local” stores on an intrastate basis. In 
such a case, where the situs of service is 
local in nature, and where the chain cannot 
move its operations and still render the 
same service, state regulation might well be 
logical. If, however, there are additional 
factors introduced—such as central proc- 
essing, warehousing and so on, all of which 
can be mobile and still permit the store to 
render its local service—then it may well 
be that interstate competition is involved 
and hence federal regulation should hold. 
The same type of reasoning might be ap- 
plied to other analogous cases, say tele- 
phonic communication, where some firms 
are multistate, others intrastate (except for 
long-lines service). Here the situs of serv- 
ice is local, the business enterprise cannot 
pick up and move elsewhere, there is local 
or state regulation already existent (rate- 
making, for example), and hence, on the 
basis of competitive considerations only, 
state regulation appears logical. 


Third, there are problems other than 
those classificatory in nature. Thus, even 
in cases involving only intrastate competi- 
tion, differential impacts upon resource alloca- 
tion might be found. Assume state A has 


# For another view on these matters see the 
definitions of Secretary of Labor James Mitchell 
in the hearings on the Minimum Wage Law. See 
John Herling’s Labor Letter, April 16, 1955. 
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“Forces Affecting the Interindustry Wage Struc- 
ture,’’ 64 Quarterly Journal of Economics 280 
(May, 1950). 
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“restrictive” labor controls, and B_ has 
“liberal” controls. An entrepreneur might 
prefer to locate an intrastate business in A 
rather than B simply because it is “easier 
to do business.” This is likely, however, 
to be a deterrent of the second order, and 
as long as profit potentials exist in B, re- 
sources will flow thereto. Fourth, at the 
borders of states, “interstate commerce” 
problems are likely to develop. An illustra- 
tion from the field of taxation may make 
this clear. A sales tax in state A and not 
in state B may make for differential trade 
impacts in border communities. Similarly, 
if one assumes that liberal state labor laws 
permit a differential increase in unionism 
and that this in turn makes for a higher 
wage structure, then if state A has liberal 
laws and B does not, goods and services 
may be cheaper in B than in A, and this 
may reflect itself in differential trade pat- 
terns in communities on the borders of such 
states. Such secondary effects cannot ever 
be completely eliminated, however, except 
by the procedure of complete federal control. 


Fifth, and finally, are problems of a still 
different kind. There may be various situa- 
tions in which a business enterprise is itself 
not in interstate commerce, or, in other 
cases, not in interstate competition, but in 
either of which it nevertheless “affects” 
commerce or competition in one way or 
another. Thus a local utility, strictly intra- 
state in nature, may service a number of 
important interstate manufacturing enter- 
prises. Hence, local labor regulation of the 
utility may have certain differential impacts 
on the manufacturers, and may even go so 
far as to influence their competitive position. 
A multistate merchandiser, though it com- 
petes “locally,” may affect commerce or 
competition to an appreciable degree. And 
there may be cases where a firm or firms 
are not in interstate competition as we have 
defined it, but they may be in interstate 
commerce in some looser sense of the word, 
namely, certain categories of hotels. In 
national emergencies, the situation may be 
all the more pronounced in these cases. 
Moreover, to “preserve” competition it may 
be necessary to regulate such groups on a 
basis that is broader than state-wide. But 
if this is the case, it appears that it should 
be done on a more inclusive basis than labor 
relations alone; it might well be part of a 
broad framework of enterprise control. Like- 
wise, there may be some reason for federal 


control in emergency periods, though this 
may assume that federal regulation is more 
effective than state. 


While all the above problems would not 
be eliminated by adopting the interstate- 
intrastate competition framework, the con- 
cept is still helpful, as it provides both a 
useful way of thinking and a point of 
departure. 

In the above contexts, the dollar volume 
of imports by the intrastate competitor in 
question would not necessarily be critical 
(or even important, in some cases) in deter- 
mining whether federal or state jurisdiction 
should be exercised; where the business 
enterprise was in intrastate competition, 
state regulation would hold, and vice versa. 
Qualitative considerations might be more 
important in making such determinations. 


The Board has followed this industry- 
classification approach in part by specifying 
certain industries over which it will, and 
others over which it will not, exercise juris- 
diction. Thus, in terms solely of economic 
criteria, the Board’s imposition of dollar 
minima upon exports or imports of the 
business enterprise is not wholly logical.” 
The Board’s position may be, however, 
logical in terms of other criteria to be dis- 
cussed below. 


Social, Cultural 
and Political Implications 


The jurisdictional problem discussed above 
has not, however, been attacked in an eco- 
nomic vacuum. Rather, economic consider- 
ations have been tempered by social and 
cultural factors, several of which have found 
expression through political institutions. 


First, the Wagner Act and the successor 
Taft-Hartley Act are set, not in a frame- 
work of “interstate commerce” (let alone 
“interstate competition”), but in the con- 
text of “affecting commerce.” This ob- 
viously provides a broader jurisdictional 
base than when “interstate commerce” per 
se is regulated. The term “industry affect- 
ing commerce”—as exemplifying the frame- 
work involved—is defined in the LMRA as 
“any industry or activity in commerce or in 
which a labor dispute would burden or ob- 
struct commerce or tend to burden or obstruct 
commerce or the free flow of commerce.” “ 
Congressional intent appears to suggest that 
an area more inclusive than interstate com- 


* See Archibald Cox, ‘‘Current Developments 
in Labor Law and Legislation,'’ 35 Chicago Bar 
Record 401, 404 (June, 1954). 
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merce, let alone interstate competition, was 
earmarked for federal control. 


Second, and growing out of the above, 
or at least allied with it, is the inference 
that both acts were enabling acts, indicating 
to employees that they had the right to 
organize and bargain collectively, and that 
if they wished to do so, the federal govern- 
ment would protect them in this right. To 
be sure, the Taft-Hartley Act has some- 
what tempered the Wagner Act in this 
respect. However, as Clyde W. Summers 
notes: “The government is not neutral in 
the establishment of collective bargainmthg, 
but has charged the Board with the func- 
tion of lending the power and prestige of 
government to protect the process of union- 
ization.” “ On this basis Summers makes 
the charge that the Board’s change of juris- 
dictional standards in 1954 was “to under- 
mine the basic policies of the Act by making 
it inapplicable at the very points where it 
is needed most. Jurisdiction is denied over 
small establishments with few employees 
which are not part of a closely integrated 
business structure.” “ 


Before commenting upon these problems, 
the allied political issue of states’ rights 
merits comment.” Implicit in much of the 
recent tontroversy over federal-state juris- 
diction is the belief that the states should 
exercise a greater degree of control, not 
only as a sort of inherent “ethical right” 
but also as a matter of “operating efficiency.” 
This section will give attention to both of 
these factors, although a more detailed 
analysis of the second factor will be found 
in a later section. 


The present federal administration has 
seemingly committed itself to a policy of 
increased states’ rights. This policy has, in 
turn, been adopted in varying degrees by 
the various administrative agencies involved. 
Illustrative of this philosophy, for the issues 
at hand, are the remarks of Guy Farmer, 
former chairman of the NLRB. In a num- 
ber of addresses and speeches in 1953-1954, 
Farmer and Member Philip Ray Rodgers 
indicated their belief that on both “constitu- 
tional” and “operational” grounds it was 


desirable to return a greater share of fed- 
eral authority to state and local governments.” 

Supporters of states’ rights are also found 
on the state level. For example, Heaney 
and Latz found support among business 
groups as well as various state political 
units and administrative agencies for an 
extension of state control. Such an exten- 
sion need not necessarily imply that the 
physical area of state control be pushed 
outward, but that the state be given con- 
current jurisdiction under appropriate 
circumstances, not only as a matter of operat- 
ing efficiency, but as a matter of right. 

In addition to “ethical” and “constitu- 
tional” bases for extending state controls, 
there are a number of operating advantages 
frequently cited. Archibald Cox has sum- 
marized these as follows: (1) The balance 
of convenience may, in many cases, be on 
the side of state regulation. (2) State gov- 
ernments may in many cases be better 
equipped to reach “wise decisions.” (3) 
Leaving areas for state regulation encourages 
local experimentation, which in and of it- 
self may have certain values. (4) Local 
authority means local responsibility and 
local responsibility is closer to our ideal of 
self-determination.” 


Can these social considerations and the 
states’ rights philosophy be woven into the 
economic framework previously set up? Yes, 
but only if political economy rather than 
economics per se is utilized. Let us try to 
pull together the various threads of thought. 

(1) An ideal jurisdictional dividing line 
from the economic point of view would be 
to have the federal government regulate 
interstate competition and the state govern- 
ments regulate intrastate competition. 


(2) The NLRA, and the NLRA 
amended, both were couched in a frame- 
work of “affecting commerce” rather than 
“interstate competition.” This would have 
the effect of extending federal control, at 
least in some cases, to cases of intrastate 
competition. Presumably this was done for 
social reasons: to extend the umbrella of 
protection over as wide an area as possible 


as 


* Clyde W. Summers, ‘‘Politics, Policy Mak- 
ing and the NLRB,” 6 Syracuse Law Review 
102-103 (Fall, 1954). 

* Work cited at footnote 44, at pp. 104-105. 

* For an excellent discussion on the general 
problem see William Anderson, The Nation and 
the States, Rivals or Partners (Minneapolis, 
University of Minnesota Press, 1955), pp. 236- 
237 


See the Breeding Transfer Company case, 
cited at footnote 19, at pp. 15-16, where Member 
Murdock cites a number of illustrations. 
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*See, for example, the materials cited in 
Gerald W. Heaney and Robert Latz, ‘‘The 
Minnesota and National Labor Relations Acts— 
A Substantive and Procedural Comparison,"’ 38 
Minnesota Law Review 730, 732-736 (June, 1954). 

” See work cited at footnote 42, at pp. 403- 
404. It should be emphasized that Professor 
Cox was spelling out justifications for federal 
and for state control and the above represent 
his summary of the commonly presented argu- 
ments and not necessarily his own views. 
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Labor relations will be managed best 
when worked out in honest negotia- 
tion between employers and unions, 
without government's unwarranted 
interference. This . . . requires 
maturity in the private handling of 
labor matters within a framework of 
law, for the protection of the public 
interest and the rights of both labor 
and management. 


—Dwight D. Eisenhower 


as respects the right of employees to organize 
and bargain collectively. Socially and poli- 
tically this extension of federal control into 
State areas may or may not be debatable, 
depending upon philosophy. Eco- 
nomically, however, it is “neutral” in nature, 
since it merely extends a common frame- 
work of rules over a larger area. The re- 
verse is not true, however, for extension of 
state controls to areas of interstate competi- 
tion is not neutral. Hence, while federal 
regulation of areas “affecting commerce” is 
economically neutral — irrespective of what 
other impacts may exist — state regulation of 
interstate competitive situations is not. 

(3) The NLRB, early in its administra- 
tion, recognized that while it was regulating 
certain areas of intrastate competition, it 
could not administratively handle. all cases 
where interstate competition was involved. 
In 1950 the Board codified its jurisdictional 
area and set up two types of yardsticks to 
determine when it would assume jurisdic- 
tion. The first yardstick specified a number 
of industries that were “local” in nature, 
over which the Board would not exercise 
jurisdiction. The second yardstick involved 
adaptation of the de minimis principle. Here 
the Board took the point of view that 
budgetary and other limitations precluded 
it from exercising its fully allowable juris- 
diction, and it set down a series of dollar 
inflow and outflow limits. If the volume 
of business done by the enterprise in the 
case in question did not meet these minima, 
the Board would not; other things being 


one’s 


equal, exercise jurisdiction. In 1954 a changed 
Board raised the minima. On net balance, 
therefore, it is probable that the states are 
actually regulating a greater area of inter- 
state competition than the federal government 
is regulating intrastate competition. (There 
is perhaps more of a federal rights problem 
than a states’ rights problem in this area. 
Actually the federal government is in a 
dual position. If one views “affecting com- 
merce” as the broadest area for the exercise 
of jurisdiction, “interstate commerce” as a 
smaller area, and “interstate competition” 
as still smaller, then one finds the follow- 
ing: In certain situations the Board extends 
its jurisdiction to cases “affecting commerce” 
even though no interstate competition is in- 
volved.” In other cases, where the dollar 
minima are applied, the Board does not 
extend its jurisdiction even though interstate 
competition ts involved.) 


(4) Economically speaking, this type of 
jurisdictional division is not desirable. But, 
for broader social-political and narrower 
administrative reasons, it may be necessary 
to set up certain minimum cutoff points. If 
this is done, two types of factors should be 
taken into account. First, from the 
nomic point of view, the cutoff should be 
set so as to minimize economic frictions 
for interstate competition. Second, from 
the social-political point of view, the impact 
upon employees and their right to organize 
should also be taken into account. Thus, 
in the chain-store and telephone examples 
given previcusly it might be desirable to 
apply federal jurisdiction because of the 
multistate nature of these and 
because of the sizes of the work forces in- 
volved. Here, again, the “political” in poli- 
tical economy is obvious; it might well be 
that a cutoff that would eliminate only a 
small number of business enterprises would 
eliminate a large number of employees from 
protection under the act.” Such a system of 
cutoff points should be made, however, only 
after a careful study not of the “politics” but 
of the economic and political implications in- 
volved. 

The writer is inclined to believe that, 
first, raw data are available for ascertaining 


eco- 


businesses 


” Thus, criterion Number Two in the 1954 
standards says the Board will refuse jurisdic- 
tion for “‘Employers with less than $100,000 in 
sales or services to other firms which do inter- 
state business.”’ (Italics supplied.) See also 
work cited at footnote 34, at p. 1305, for illus- 
trations of other cases where the Board has 
exercised jurisdiction over local situations. 

5! See the acid comments of Member Murdock 
on this point in the previously cited Breeding 
Transfer Company case, at pp. 18 and follow- 
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ing. For a point of view that involves the 
analysis developed in this article see Harry 
Brody, ‘‘Federal Pre-emption Comes of Age in 
Labor Relations,"” 5 Labor Law Journal 743 
(November, 1954). Brody suggests developing 
the concept of ‘‘placing a substantial burden 
upon commerce’ instead of “affecting com- 
merce.’’ We have tried in this article to pro- 
vide a logical economic basis upon which some 
such concept could be built. 
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the impact of various cutoff points both 
upon the number of enterprises involved 
and their dollar volume and upon the num- 
ber of employees involved; and, second, 
that the Board did not painstakingly dig out 
these data in the 1954 changes. Professor 
Robert J. Holloway has commented as fol- 
lows to the writer on the data problem: 
If the criterion is the inflow-outflow dollar 
business volume of the company, several 
means are available for ascertaining the 
effects. The most ideal way would be to 
build appropriate questions into the Cen- 
suses of Manufacturers, and Service and 
Trades. Since such censuses are made only 
periodically, and one has just been com- 
pleted, this method would not be imme- 
diately applicable. One could therefore take 
value-of-product-shipped figures, industry by 
industry, from the recently completed cen- 
suses, and by a process of company identifi- 
cation through business directories, and by 
sample interviewing, secure the necessary 
data. Professor Holloway estimates this 
could be done for the State of Minnesota 
for $1,000. For the criterion of companies 
“with less than $100,000 in sales or services 
to other firms which do interstate business,” 
direct interviewing would be necessary. This 


is a residual item, however, and Professor 
Holloway indicates it should not be difficult 


to obtain. Most of the other criteria involv- 
ing radio and television stations, newspapers, 
and so on, can be quantified readily through 
governmental, trade association, and other 
reports, except for intrastate trucking, where 
direct interviewing would be necessary. Un- 
employment Compensation and Old-Age and 
Survivors Insurance data could also be 
utilized. If research of this type were con- 
strued as “economic analysis” (which we 
do not feel it should be) and hence the 
Board were prohibited from undertaking it 
under Section 4(a) of the NLRA as amended, 
an appropriate Congressional committee could 
have the job done. 


(5) Given a line of demarcation, juris- 
diction should be exclusive within each area 
and neither party should be permitted to 
decline jurisdiction. On this basis, there 
should also be eliminated such provisions 
as Section 14(b) of the NLRA, which per- 
mits a state to apply—to interstate as well 
as intrastate situations—antiunion security 
measures more restrictive than those con- 
tained in the NLRA.” In the intrastate area 


(or even in certain interstate areas if the 
jurisdictional line is so drawn as to include 
them) the state should have exclusive juris- 
diction. This would permit it to experiment 
as it sees fit, including, of course, the privi- 
lege to pass right-to-work laws for areas 
within its jurisdiction. Such experimentation 
is generally desirable, but it should not be 
the source of artificially contrived barriers 
which affect interstate matters and, hence, 
resource allocation and pricing. Thus, we 
do not believe states’ rights should be ex- 
tended if interstate competition is involved. 

It is readily admitted even in cases where 
the state exercises jurisdiction that there 
may be intrastate impacts upon interstate 
competition. For example, if one assumes 
that unions “raise” wages over what they 
would have otherwise been, and if state A 
has a right-to-work law for intrastate situa- 
tions (which one further assumes “weakens” 
unionism) and state B does not (and hence 
unionism is stronger), then the intrastate 
enterprise wage structure in B will be 
higher, and this will be reflected in a 
higher interstate enterprise wage structure. 


If one does not want to go this far, one 
needs merely note that interstate competi- 
tors who buy goods from suppliers in their 
respective states can purchase, ceteris paribus, 
at lower prices in state A as compared with 
B, and this gives a competitive edge to 
interstate enterprises in state A. One can- 
not, of course, ever get rid of such secondary 
influences (assuming they are effective) ex- 
cept by all-inclusive federal control, and 
this, for obvious reasons, is undesirable. 


Finally, this pertinent question is raised: 
Who should determine where the jurisdic- 
tional line should be drawn? We would 
concur here with Archibald Cox, who notes: 
“. . [such division] can best be achieved 
through a combination of legislative and 
administrative action.” ™ Shifts in emphasis, 
or redetermination of borderline cases, may 
be properly left to the NLRB, but any 
major policy change should have Congres- 
sional instruction. Cox further notes that 
modification of the statutory phrase “affect- 
ing commerce” is required.” It would seem 
that Congressional instruction ought to be 
based upon (1) the establishment of eco- 
nomic criteria to specify the area of federal 
control over interstate competition, and the 
establishment of social criteria as to how, 


* This is the legal source for the recent en- 
actment of right-to-work laws. Such laws, how- 
ever, if applied piecemeal by the states to 
interstate situations, tend to create undesirable 
and artificial restraints upon resource allocation. 


Work cited at footnote 34, at p. 1306. 
% Work cited at footnote 34, at p. 1306. See 
work cited at footnote 51. 
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if at all, such a role should be tempered by 
the socially conceived right of employees 
to organize; and (2) detailed research upon 
the problem of the extent of coverage—for 
both business enterprises and affected em- 
ployees—given various possible jurisdictional 
lines.” 

In turn, this does not imply that the 
Congress ought to specify dollar inflow- 
outflow limits, for this would inject rigidi- 
ties into a dynamic situation. Nor does it 
imply that the Congress should even specify 
a long list of industries in which jurisdiction 
should be exercised and others in which it 
should not. But it does mean that the Con- 
gress should give basic directions to the 
Board—should set the basic criteria—and 
within this directional framework the Board 
should be given administrative discretion.” 
Such direction should be more specific than 
was given in 1947, and would, moreover, 
preclude a shift of the type made by the 
Board in July of 1954. An administrative 
agency, reflecting the views of a given 
administration, should not possess the right 
to make major policy changes. This con- 
stitutes, to our way of thinking at least, 
excessive delegation of power, a power that 
the Congress should reserve unto itself. 


Operating Implications 


Several operating issues are involved in 
the jurisdictional] picture. 

(1) One issue is existence of a “no-man’s 
land” wherein the federal government has 
refused to exercise jurisdiction and wherein 
the states are precluded (at least theoreti- 
cally) from exercising it.” As has been noted 
in the preceding section, a more precise line 
of jurisdictional demarcation, plus the grant- 
ing of exclusive jurisdiction to the respec- 
tive parties in their respective jurisdictions, 
should go far toward eliminating this diffi- 
culty. We are here talking about industry 


jurisdiction, not issue jurisdiction. It is 
obvious that all problems will not be nec- 
essarily eliminated. For example, if dollar 
limits are set up to distinguish jurisdictions, 
there will always be growing firms going 
over the limit, and vice versa, as well as 
firms oscillating about the limits. But these 
are likely to be problems of a minor order. 


(2) Operationally, it has been contended 
frequently that, since the states are closer 
to a given situation than is the federal gov- 
ernment, they are more likely to be able 
to function successfully in the regulation 
of labor relations. As was noted above, this 
article is concerned essentially with the 
problem of defining the jurisdictional line 
within which the NLRB will assume juris- 
diction. It is not primarily concerned with 
the different phases of labor relations—for 
given employers and unions—over which 
the NLRB will exercise control. 


Given this distinction, the states are not 
necessarily in any better position than the 
federal government in handling representa- 
tion and unfair labor practice cases, the 
present bailiwick of the NLRB. There is 
frequently a sort of “national” pattern to 
these cases, particularly representation cases, 
and it would appear that all interests, par- 
ticularly those of uniformity, would be 
better served if the states did not enter into 
the federal territory. 

Conversely, in the case of dispute settle- 
ment, particularly over the terms of a new 
collective agreement, there may be a useful- 
ness to granting a greater role to the states, 
This is true because such dispute settlement 
may depend frequently upon “local condi- 
tions” which may be better handled by 
state officials. If such dispute settlement 
facilities were made available by the state, 
they ought to be on a voluntary basis. This 
would avoid jurisdictional conflict, and even 
more basic, any artificial jurisdictional in- 


% An approach with which we would some- 
what disagree is that taken by George Roumell 
and Peter Schlesinger, ‘““The Preemption Di- 
lemma in Labor Relations,’’ 18 University of 
Detroit Law Journal 17 (November, 1954) and 
135, 163, (January, 1955), wherein it appears 
they would give the Board complete discretion 
in determining jurisdiction. We would agree 
with this approach if it meant the Board was to 
be given the right to specify jurisdiction by 
industry or other means within a framework of 
general Congressional direction. We would 
agree with their views on abolishing Sec. 14 (b). 

% The writer has tried his hand at spelling 
out a set of basic directions and he has come 
up with a half-dozen alternatives, which, while 
doing an injustice to legal phraseology, do in- 
dicate the general factors to be taken into 
account. Thus: ‘The Board shall exercise jur- 
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isdiction over the area of interstate competition. 
It may extend or contract this jurisdiction con- 
tingent upon other considerations, but once 
having specified its jurisdiction, it shall not 
basically alter said jurisdictional boundaries 
unless there is a fundamental change in the 
underlying situation, changes in political ad- 
ministration excepted unless Congressional di- 
rectives are involved.’’ 

% See work cited at footnote 20, at p. 259; 
Edward L. Schwartz, ‘Local Business—No 
Man's Land in Labor Relations,"’ 1 Labor Law 
Journal 189 (December, 1949): Philip Feld- 
blum, ‘‘Jurisdictional “Tidelands’ in Labor Re- 
lations," 3 Labor Law Journal 114, 130 
(February, 1952); Fred Witney, ‘‘NLRB Juris- 
dictional Policies and the Federal-State Rela- 
tionship,”"’ 6 Labor Law Journal 3 (January, 
1955). 
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fluences. It is true that this might mean 
some duplication of federal and state serv- 
ices, but this might be operationally and 
experimentally desirable.” 


The final operational problem arising out 
of a dual federal-state system is that which 
affects multiplant companies or labor organ- 
izations with locals in various states. Since 
it is not conceivable to restrict interstate 
unionism to one set of labor organizations 
and intrastate to another, or to restrict busi- 
ness enterprises in some similar fashion, 
this dualism problem is inevitably inherent 
in the nature of things.” 

Business enterprise and labor organiza- 
tion reaction to this last problem turned less 
on the operational aspects than it did upon 
the “power factors” involved.” Employer 
spokesmen favored, on balance, wider state 
jurisdiction.“ Even though this might make 
for greater operating complexities, as in the 
negotiation of additional collective agree- 
ments, the additional legal and operational 
talent the company would need is easily 
acquired. Far more important to employers 
is the fact that federal labor relations laws 
have tended generally to be more liberal 
than those of the states. Wider state juris- 
diction gives employers a stronger position 
vis-a-vis labor organizations. Labor organi- 
zations took the opposite point of view, 
favoring wider federal jurisdiction, on the 
basis of a more advantageous position 
vis-a-vis employers. In general, the politics 
of power far outweighed operational dis- 
advantages. 


Conclusions 


The following points will serve to draw 
together the threads of argument: 

(1) Labor relations controls—as one facet 
of the labor factor of production—have an 
influence upon the allocation of resources 
and upon pricing. If it is not possible to 
quantify this influence, it:is possible to indi- 
cate its ordinal nature. 

(2) In the specific context of this essay, 
labor relations contro!s have (or can have) 
an impact upon resource allocation and 


upon pricing because of a dual and differen- 
tiated system of federal and state regula- 
tions and because of the institutional existence 
of interstate and intrastate competition. 


(3) Economically, it would be desirable 
to split federal and state jurisdiction ove 
labor relations in such a way as to make 
them neutral with respect to resource alloca- 
tion and pricing. Abstractly and idealisti- 
cally this division should be made so that 
the federal government should regulate 
interstate competition and the state govern 
ments should regulate intrastate competition 
Realistically, such a division can be made 
only imperfectly, but it could be approxi- 
mated by the specification of interstate and 
intrastate industries. 

(4) It may be desirable, for cultural, poli- 
tical or social reasons, to depart from this 
economic line of demarcation and to extend 
the federal umbrella of protection to cer- 
tain intrastate employees, to extend federal 
control in terms of the concept of “affecting 
commerce,” or, for budgetary reasons, to 
limit the federal government in occupying 
the full field allowed it. It is here that 
political economy becomes apparent; the 
economist’s verdict is not final. If such 
modifications are desired, raw data are 
available for processing to show approxi- 
mately the impact of the modifications 
upon the number of companies and em 
ployees concerned and upon the volume of 
economic activity involved. Moreover, qualita- 
tive economic analyses would be helpful in 
spelling out the degree to which commerce 
would be “affected” in varying situations. 

(5) The line of jurisdictional demarcation 
should be spelled out in approximate terms 
by the Congress rather than by the Board. 
The Congress should specify the basic cri- 
teria to be applied. The Board should, how 
ever, be given the freedom to adapt itself 
to changing circumstances, provided it does 
not veer from the basic direction given it 
by the Congress. Within each area—federal 
and state—jurisdiction should be exclusive. 
Moreover, there should be no room for 
exceptions such as the union security provi- 


* The experience of the State of Minnesota 
and its Conciliation Service under Harry L. 
Hanson indicates the usefulness of such a state 
service even where federal assistance is avail- 
able. An informal modus operandi has been 
worked out in Minnesota between the federal 
and state services. For an evaluation of the 
Minnesota experience see John G. Turnbull and 
Clara Kanun, ‘Conciliation and Mediation in 
Minnesota,’’ 3 Labor Law Journal 677 (October, 
1952). But see Arthur Stark, ‘‘Are There Too 
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Many Mediators?’’ 6 Labor Law Journal 33 
(January, 1955). 

® See work cited at footnote 4. 

” The materials for this section were based 
upon interviews with 37 business spokesmen 
and 32 labor organization leaders during 1954- 
1955. 

* This agrees with statements made in work 
cited at footnote 48, at pp. 732-733, and Paul R. 
Hays, ‘‘Federalism and Labor Relations in the 
United States,’’ 102 University of Pennsylvania 
Law Review 969 (June, 1954). 
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sion found in Section 14(b) of the LMRA. 
Such exclusive jurisdiction would permit 
the states to experiment, within their juris- 
dictional areas, with various types of labor 
relations controls—an approach that may 
be salutary. 

(6) Although this paper has not addressed 
itself essentially to these problems, it may 
not be undesirable to permit the states to 
duplicate certain federal labor relations serv- 
ices, such as conciliation and mediation, 
provided the offering of such services is 
on a voluntary basis. Certainly the states 
should have the right to intervene in “emer- 
gency” dispute situations, with respect to 
problems of law and order, even if the dis- 
pute is in a situation involving interstate 
commerce.” 

(7) Likewise, although this paper has not 
concerned itself with the issue, this same 
jurisdictional problem is to be found with 


Communications 


respect to the Federal 
Commission, the Federal Trade Commis- 
sion, the Federal Power Commission, the 
Interstate Commerce Commission, the Secu- 
rities and Exchange Commission, the Wage 
and Hour Division, and other agencies. The 
specifics may vary, but there are many simi- 
lar undertones. 
is but one facet of a much broader control 
problem. Hence there is much to be said 
for a systematic study of the entire problem 
on a comprehensive interagency basis. 


Labor relations regulation 


(8) Finally, while laws themselves do not 
make or break employer-union patterns of 
labor relations, they do have an important 
influence. The more rational and construc- 
tive the framework of public control, the 
better the chance for constructive employer- 
union relations.” And here political economy 


[The End] 


is important. 


NLRB GENERAL COUNSEL DESCRIBES HIS JOB 


The General Counsel of the National 

Labor Relations Board was established 

as an independent arm of that agency 

| by the Taft-Hartley Act. Recently, the 

| present general counsel, Theophil C. 
Kammholz, described the functions of his 
office and some of his thoughts and ac- 
tions concerning his job in a speech be- 
fore the American Society for Personnel 
Administration. The following are ex- 
cerpts from his speech: 

“The key considerations here, I think, 
are the designation of the General Counsel 
as what is in effect the administrator of 
the Board’s field operations, and the lodg- 
ing exclusively with him of the authority 

| to issue complaints. Technically the 
statute gives the General Counsel au- 
thority to exercise a significant degree of 
control over the development of law and 
policy under the Act by determining 
which cases he will send to the Board 
for decision. For if the General Counsel 
declines to issue a complaint when charges 
are filed, his decision is final. There is 
no appeal to either the Board or the 
have stated on a number of 
occasions that I have no intention of 
exercising this authority restrictively, 
where close and novel issues of law or 
policy are involved. In such situations 
I feel that the General Counsel should 


courts. I 


® See work cited at footnote 42, at p. 409, 
for a detailed discussion. 

* See Sumner H. Slichter, 
trol of Industrial Relations, 


“The Social Con- 
" Proceedings of 


The Developing Law 


send the case on to the Board for deci- 
sion without strict regard to his personal 
view on the questions involved. 

“While the General Counsel’s perform- 
ance of his duties clearly may have a 
deep impact upon the development of law 
and policy, under the scheme of the stat- 
ute the principal factor in this develop- 
ment is unquestionably the Board. 

“The Board loses in the Courts a pro- 
portion of its cases which certainly cannot 
be called insignificant. Whether it loses 
too many raises a question of deep in- 
terest to me, since one of the General 
Counsel’s functions is to act 
Board’s lawyer in presenting its cases in 
court. And I have set up a Task Force 
of experienced lawyers and field officials 
on the General Counsel's staff to study 
the results of the Board’s litigation record 
over the recent past, with a view toward 
That 
the answer may be elusive is apparent, I 


as the | 


seeking an answer to this question. 


suppose, not only to those who toil in the 
vineyards of the administrative process, 
but to others as well. Actually, during 
the past fiscal year we obtained full en- 
forcement of Board orders in only about 
55 percent of the cases contested in court. 
In addition, some 16 percent of the orders 
were enforced with modification.” 


the Second Annual Meeting of the Industrial 
(1949), 


Relations Research Association p. 8. 
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Administration Goals in Labor Law... . 


Picrurep on our cover is the 
Capitol in Washington, where the nation’s legislators will 
gather on January 3 for the reconvening of the Eighty-fourth 
Congress. 


Administration objectives in labor legislation that will be 
presented to Congress were outlined by Secretary of Labor 
James P. Mitchell at a news conference December 15. In- 
cluded were hopes that Congress will enact changes in the 
Taft-Hartley Act proposed by the Administration in 1954; 
amendment of the Longshoremen’s and Harbor Workers’ 
Compensation Act; extension of minimum wage coverage; 


and some federal control over union welfare funds. 


No recommendation that Section 14(b) of the Taft-Hart- 
ley Act be repealed is planned, Mitchell said. Section 14(b) 
denies protection to union-security agreements in states which 
prohibit them. 


AMENDMENT of the Long- 
shoremen’s and Harbor Workers’ Compensation Act may 
come in 1956 with Administration support. A_ bill, S. 2280, 
passed the Senate last year and is now pending before the 
House District of Columbia Committee. This bill would 
shorten the waiting period for benefits from seven to three 
days and provides that after 28 days, rather than 49 days, of 
protracted disability the time lost during the waiting period 
becomes compensable. Maximum weekly benefits would be 
raised from $35 to $50. 


A PRESIDENTIAL request 
for extension of minimum wage coverage will be only general, 
Mitchell stated, and will leave up to Congress the actual de- 
termination of what new groups to include. 


Administration recommendations for legislation to con- 


trol union welfare funds would limit federal legislation to 


registration and disclosure with criminal penalty provisions, 


the Secretary said. The detailed control and supervision of 
such funds would be left to the states. 
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